P 
Collectanea Juridita. 4 
: g CONSISTING OF l 
ER ACTS 


KELATIVE TO THE 


LAW AND CONSTITUTION 


OF 


x ; | 
| | 23 - 
R N G L AND © 
1 ' 2 — | 
Tg 2 | | 
1 _YOLUME THE FIRST. 
AAA COLLIGIMUS, | 
| 
2 
| 
2 


” 3 - hs * 1 O N D 0 N: | t I ; | ; 1 
mu ron E. AND R. BROOKE, 3 2 | 
| TEMPLE-BAR 2 . "AY 


dec xe. 


4 f # 
* * 
o N . 
A 4 
1 . 
L 89 5 
* 4 4 3 * — / 
7 a 4 # — — * — * = 
1 3 - * mY — — " — — _— SA 7 a. - . 3 
E - « 
. * ; 
G , 
% 3 
* * 
; 180 , 
A = 
1 i b 4 : 
wk 
1 * 


* « 
ce 
* 
*. 
- 
A 

= 
- 


* 
: — 
* * 
* 
. 
N % 52 } 
4 
1 2 — 1 ＋ — 2 = . * - 
: . * 3 4 | 
- - - U— a % - £ . Fo — W . 
* 2— — 2 
# ”— 
— * 
- o . 1 * 
6 * 
* ”, 2 \ 
oy - * * 1 „ ** . 1 
* 1 by 
, : 9294 »% 72 2 - Ty 1 #-©® ” — 
; © # 4 44 a 4 W 4 * 1 
= - 
-_ — «4 ic INT CY mm 
o : 
* 
5 o 
, 
a . 
* Y 
+ 
. 
- 
. * 
. „ ©, % Wi,” 
. 2 » * * 
- 4 Ts + 
* * P . 
| — 0 * 4 F 4 
— 4 T 
5 a 
— oy — 8 * i 
= # 0 ? 
* CY o o : 
* - 4 9 i # 
g F x l 4 * Keen. — 
= h * 
* Ca > E = 
— : 2 
. , 
Is - 
S - ” - 
. 
ny 5 = 4 7 b 
— * 
a ” ig 
* - 
p - 
? a ” 
. od : - 
* > 
4 - 
ſer” „ — „ 5 * „„ 4 „„ 
= - 
- * 
>, 8 * 
* - _ | 7 
- bd * 1 {+ * 
a 2 , * \ . 
f N J * 8 
1 5 a ne 
. — N 
* . 1 1 1 "7 
= 
5 . 47 * +, A 
= * * * » - L a 1 4 
4 - \ . ern 2 +5» + & 
= 1 5 0 
; N ; | N 
5 . v4. 7 8 © * _ 
* - * k f i 
* 
= 


3 19 * P 
4 5 4 
£ - f 
5 
= - Fg : . 
1 
© - \ 
„ 1 
8 I - 
* * * : 9 
. ag. t „ - 2 
| * 5 


PREFACE. 


JE is generally known, to. thoſe who are moſt 

1 converſant with the materials of legal litera- 
ture, that a conſiderable. portion of the labours of 
many eminent Lawyers of former times retnain in 

a great meaſure uſeleſs to the purpoſes of inftruc- 
tion and. improvement, for-want of being dif- 
fuſed by means of the preſs, ſo as to meet the 

- more; general notice of the Profeſſion. Some 
Treatiſes of acknowledged excellence, and of 
great authority, which have formerly promoted 
the ſtudy of the Law®, and which haye been 
occaſionally conſulted and relied upon in the 
compoſition of ſome of the moſt authentic books 
in that ſcience, are-now loſt ;. and others, whick 
at this time ſerve to adorn the libraries and to 
gratify the curioſity. of their poſſeſſors, may, 
probably from the fame cauſe, be wholly loſt, 
or remain uſeleſs to poſterity. Inſtances of this 
kind occur frequently 3 in going over the books 


A Reading on the important ſtatute, Weſtm, II. e. 1. 
De Donis Conditionalibus, by Sir Thomas Littleton, author 

of the Treatiſe on Tenures, quoted by Lord Coke in his 

+ Commentary as extant in his time, may probably be found | 

in fome of our public hbrarjes, N = 
acquiſition, 


as 4 ll 
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of Reports now printed, wherein it appears 


that authorities formerly extant in ſolemn de- 
cifions of the courts, and accordingly quoted 
in ſupport of later determinations, are now no 
longer to be found, from the very imperfect 
manner of collecting the Law Annals or Year 
Books, which, by whatever authority they may 
have originally been compoſed, are come to 
our hands in a very imperfect and mutilated 
ſtate, notwithſtanding the very ample materials 
which our public libraries NE * fupplying 
the deficiencies . 

Among other inſtances it is to be regretted, 
chat a great part of the learned compoſitions of 
that venerable ornament of the law Lord Hartz 
have never yet reached the hands of the Pub- 
lic T; a reaſonable hope may however be en- 
tertained from the general eſtimation in which 
his writings are held; and the hands in which 
ſome of them are ſaid to remain, that they will 
hereafter enlarge the ſtock of legal learning, and 
extend the reputation of their author. And, 
without recurring back to former times, i 
muſt neceffarily happen under the pteſent want 
of regulation for an authentic and a conti- 
nued publication of the Adjudications of dur 


» A conſiderable ſeries of Law Annals, partieularly of 
dw. III. wanting in the printed edition of the Year Books, is 
| Te Tags of this Autor Kare 7 

t Several valuable Tracts of this Author have been 


7 5 lately made public in Mr. Hanon avs's ara age or 
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10 


a 


PF. ad? AC 


n 

Courts of Law, that many important authorities 
will be left to float on the uncertain ſurface of 
tradition, which might prove of general utility 
and advantage, if properly recorded. 

This Publication is therefore intended to ſup- 
ply, in ſome degree, a repoſitory for the pre- 
ſervation of ſuch portions of ſcattered litera- 
ture as relate to our Conſtitution and form of 
Government, the Theory and Practice of the 
Law, the Juriſdiction of the ſeveral Courts, 
and of ſuch Authorities and Determinations of 
the Courts as have wholly eſcaped the atten- 
tion of our Reporters, or which are but ſlight- 
ly or imperfectly recorded in their books; with 
other ſpecial Arguments and Opinions in Caſes 
of difficulty and importance. Of all theſe the 
preſent Volume will, it is preſumed, be found 
to contain inſtances of ſufficient weight and con- 
ſequence to recommend. it to the attention of 
the more ſtudious and intelligent part of the 
profeſſion, and to convey its own apology for 
extending the materials of the lawyer's library. 

The numerous acceſſions of Law Books which 
are daily created by the accumulation of new 
ſtatutes, with the many determinations upon 
them, and the rules of court regulating the 
practice therein, neceſſarily demand the atten- 
tion of the modern lawyer, to whom it is found 
to be eſſentially uſeful' to be appriſed of the 
means of knowledge in the ſeveral branches 
of the law, which are thus occaſionally - ſup- 
lied by the labour and induſtry of thoſe, who 

| have 
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have applied their talents to the purpoſes of 6 
ſuch information. This intelligence, we ap- | 

prehend, is more particularly deſirable to thoſe 

who reſide at a diſtance from the Courts ar 


Weſtminſter, and in the ſeveral dependencies I. 
of our government abroad, for whoſe more 11 
peculiar information therefore our Roi STER H. 

6 


or Law Pusricarioxs is calculated, by 
pointing out, every Term, all ſuch new publi- 2 
cations, accompanied with a general account - 
(where it ſeems neceſſary) of the contents and 
mode of treating each ſubje& ; with ſuch other 
particulars-as may enable every one to form, a 
previous opinion of any purchaſe he may think 
proper to make. This, though a ſecondary ob- 
ject of our plan, we preſume to hope, will prove 
a deſirable part of it. It remains only. to af- - 
fure our Readers, that from the approbation 
and communications which our U 
has met with in the courſe of the ſeveral Peri- 
odical Publications of which it conſiſts, we are 
become poſſeſſed of Original Materials for ſeve- 
| 5 enſuing * | 
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- CASE O COMMEN DAMS. 


THE following Paper contains an account of a  fongular 
paſſage in the hiſtory of our judicature, and the adminiſtration 
of Juſtice... In the CAsE of COMMENDAMS, 10, Ja. 1. 
which is reported in Hobart 140. under the name ¶ Colt 
and Glover verſus the Biſhop of Coventry and Litch- 


feld, in Moor 898. and 1. Roll. 451. ſome poſitions were 


laid down by Serjeant Chiborne, which were repreſented 


10 his Majefly by Dr. Bilſon, then Biſhop of Wincheſter, - 


. as very injurious to the King's prerogative 5 namely, that the 
Tranſlation. of Biſhops was contrary to the canon law; ſe- 
condly, that the King had no power to grant Commendams 
but th caſe of neceſſity ; which neceſſity could never happen, be- 


Ja (ES, ever jealous of his prerogative, took alarm at theſe 
dangerous Aoclrines; and determined not to ſuffer any further 
argument upon points fo nearly concerning b royal dignity, 
direted his then Attorney: general, Sir Francis Bacon (ob- 
ſeems to have acted as his principal adviſer i in this. mea- 
Jure),"to ſignify his pleaſure to the Lord Chief Fuftice, Sir 
Edward Coke, that be held it neceſſary him/elf fhould be 
conſulted, before the Judges proceeded further in the argument, 
which was ſoon to by bad in the Exthequer Chamber,” 
| The following accqunt is the proceeding in the Cquncil, and 
is ſuppoſed to be dratun up by Sir Francis Bacon him/e/ if, 


wot only from the mention he makes, in à letter to Sir George 
Villiers, of a draught he bad made fer that purpoſe, but as 
may be ſuſpetted from the ſtyle and manner of it. A copy of 
| this tract has already "= printed very incorreeUy in a quarts 
8 1 B | n. i 


- 


7 ng man was bound to keep up hoſpitality beyond his means. 
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volume intitled, Letters of Sir Francis Bacon,” printed 


1702, page 149. It bas "I" collated with the original 
entry in the Council-book, and is brought forward to the 
notice of perſons curious in the hiſtory of the law and of law 
proceedings. Arn | | 


The following letter, written by Sir Francis Bacon to King 
JAMES (extracted fromCabala, p. 72.) ,will beſt open ths ſcene 
that will be exhibited in the proceedings at the Cauncil- board 


Six FRANCIS BACON, Tre Krnc's ATTORNEY, 
To TE KING, oui Account TOUCHING 'THE 
r er 
nen g e + | 5712 
 <1T MAY PLEASE YOUR MOST EXCELLENT MAJESTY, 


LAM not fwift to deliver any thing to your majeſty 
„before it be well weighed : but now that I have informed 
« myſelf of as much as is neceſſary, touching this proceeding 
« of the judges to the argument of the ron — 1 (not- 
« withſtanding your majeſty's pleaſure ſignified by me upon 
« your majcſty's commandment, in preſence of my lord chan- 


«« cellor and the biſhop. of Wincheſter, to the contrary), I do 
« think it-fit to advertiſe your majeſty what hath paſſed ; the 


s rather becauſe I ſuppoſe the jud ges, fince they performed 
4 not your commandment, have at leaſt given your majeſty 
« their reaſons of failing therein; I being to anſwer forthe 
« doing of your majeſty's commandment, and they for the 


not doing. 


„did conceive that in a cauſe chat concerned your 


% majeſty, and your royal power, the judges, having heard 
«« your attorney-general argue the Saturday before, would of 
% themſelves have taken farther time to be adviſed. 

And (if I fail not in memory) my lord Coke received 
« from your majeſty's ſelf, as I take it, a precedent com+ 
* mandment, in Hilary term, that both in the rege inconfulto, 
and in the commendams, your attorney ſhould be heard to 
te ſpeak, and then ſtay to be made of farther proceeding till 
« my lord had ſpoken with your majeſty. . ._ 

85 Neverthelels, hearing that the day was appointed -for 
the judges argument, contrary to my expectation, I ſent 
« on Thurſday in the evening (having received your ma- 
« jeſty's commandment but the day before in the afternoon) 
a letter to my lord Coke, whereby I let him know, that upon 


« ſome report of my lord of Wincheſter (who by your com- 


* mandment was preſent at the argument) of that which paſſed, 
« it was your majeſty's expreſs pleaſure that no farther pro- 
92 1 ceceding 


/ 
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* ceeding ſhould be, until your majeſty had conferred with your. 
« judges; which your majeſty thought to have done at your 
„ being now laſt in town; but by reaſon of your many and 
* weighty occaſions, your princely times would not ſerve; 
and that it was your pleaſure he ſhould ſignify ſo much to 
the reſt of the judges, whereof his lordihip might not fail. 
« Fits anſwer by word to my man was, that it were good the 
«« reſt of the judges underſtood ſo much from myſelf. Where- 
* upon 1 (chat cannot ſkill in ſcruples in matter of ſervice) 
« did write on Friday three ſeveral letters of like content to the 
« judges of the common pleas, and the barons of the exchequer, 
and the other three judges of the king's bench, mentioning 
* in that laſt my particular letter to my lord chief juſtice. 

This was all did, and thought all had been ſure, inſo- 
much as the ſame day being appointed in chancery for your 
majeſty's great cauſe, (followed by my lord Hunſdon) I writ 
« two other letters to both the chief juſtices, to put them in 
* mand of aſſiſting my lord chancellor at the hearing, And 
* when my lord chancellor himſelf took ſome notice upon that 
« occaſion, openly in the chancery, that the commendams 
* could not hold, preſently after I heard the judges were 
gone about the commendams ; which I thought, at firſt, had 
been only to adjourn the court; but I daa, after that they 
*« proceeded to argument. 

In this their | x74 [ conceive they muſt either except to 
* the nature of the commandment, or to the credence thereof; 
both which, I aſſure myſelf, your majeſty will maintain. 

For if they ſhould ſtand upon the general ground, nulli 
* negabimus, nulli differemus juſtitiam, it receiveth two anſwers : 
*« the one, that reaſonable and mature advice may not be 
*« confounded with delay; and that they can well alledge, 
* when it pleaſeth them: the other, that there is a great 
difference between a caſe merely between ſubject and ſub- 
ject, and where the king's intereſt is in queſtion directly or 
** by conſequence, As for the attorney's place, and commiſ- 
* ſion, it is as proper for him to fignify the king's pleaſure to 
** the judges, as brethe ſecretary to ſignify the ſame to the 
** privy council; and ſo hath it ever been. | 

© Theſe things were a little ſtrange, if there came not fo 
„many of them together, as the one maketh the other ſeem 
** leſs ſtrange: but your majeſty hath fair occaſions to remedy 
** all with ſmall aid. I ſay no more for the preſent. 
was a little plain with my lord Coke in theſe matters; 
and when his anſwer was, that he knew all theſe things, —T 
*ſaid, he could never profit too much in knowing himſelf 
„ and his duty,” — 


The firm conduct held by the Chief Tuflice on this occaſion 


was, no doubt, the immediate cauſe of the diſgrace that ſoon 
: : came 
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came npon him ; for on the 30th of the ſame June he was 
ſuſpended from the execution af his Mice; en the 26th July, 
be was cenſured before the Privy Council, one of the charges 
again him being his conduct an this buſineſs of the Commen<- 
dams; and on the 15thof November Sir Henry Montague 
was appointed Chief Fuſtice in his place. | 
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At 


. 


M WHITEBALL, 6 June, 1616, 
PRESENT: 
THE KING's MAJESTY. 


Lo. ARCHBISHOP OF CANT. LO, CHANCELLOR, 


10. TREASURER, LO. WOOT TON, 
LO. PRIVY SEAL, _ 10. STANHOPE, 

10. STEWARD, MR. VICE CHAMBERLAIN, 

© LO. CHAMBERLAIN, MR. SECRETARY WINWOOD, 
LO, visc. FENTON, MR. SECRETARY LAKE, 
LO. BIS. OF WINCHESTER, MR. CHAN. OF THE EXCHEQ, 
10. ZOUCH, MASTER OF THE ROLLES., 


% 
Lo. KNOLLIS, 


S majeſty having this day given order for a meeting 
of the council, and that all the judges, being twelve 
in number, ſhould be ſent for to be preſent ; when the 


lords were fat, and the judges ready attending, his majeſty . 


came himſelf in perſon to council, and opened to them the 
cauſe of that aſſembly which was, that he had called them 
together concerning a queſtion that had relation to no 
private perſon, but concerning God and the king, the 
power of his crown, the ſtate of his church, whereof he 
was protector; and there was no fitter place to handle it, 
than at head of his council- table. That there had been a 
queſtion pleaded and argued concerning commendams ; the 
proceeding wherein had been either miſreported or miſ- 
- handled; for his majeſty, a year ſince, had received adver- 
tiſements concerning the cauſe in two extremes: by ſome, 


that it entrenched into ths prerogative royal in the general 


power of granting commendams ; and by others, that the 
* doubt 
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doubt reſted only upon a ſpecial nature of a commendam 
ſuch as, in reſpect of the incongruity and exorbitant form 

thereof, mi ght be queſtioned without impeaching or weaken- 
ing the general power at all. 

WHEREUPON his majeſty, willing to know the true 
ſtate thereof, commanded the lord biſhop of Wincheſter, and 
mr. ſecretary Winwood, to be preſent at the next argu- 
ment, and to report the ſtate of the queſtion-and proceed- 
ing to his majeſty, But mr. ſecretary Winwood being 

abſent by occaſion, che lord of Wincheſter was only 
preſent, and made information to his majeſty of the parti- 
culars thereof, which his majeſty commanded him to re- 
port to the board. — Pt lord of Wineheſter 
ſtood up and faid, ſerjeant Chiborne, who argued the 
caſe againſt the commendams, had maintained divers poſi- 
tions and aſſertions very prejudicial to his majeſty's prero- 
gative royal : as, firſt, that the tranſlation of biſhops was 
againſt the canon law, and, for authority, vouched the 
canons of the council of Sardis ; that tile king had not 
power to grant commendams but in caſe of neceſſity; that 
there could be no neceflity becauſe there was no need of 
augmentation of livinge, for no man was bound to keep 
hoſpitality above his means; beſides many other parts of his 
argument tending to the overthrow of his majeſty's 22 
gative in caſe of nn 
TRE lord of Wincheſter having made his report, his 
| ,, reſumed his former narrative, letting the lords 
| know, that after the lord of Winton had' made unto his 
majeſty a report of that which paſſed at the argument of 
the cauſe, like in ſubſtance unto that which had been now 
made, his majeſty, apprehending the matter to be of ſo 
high a nature, commanded his attorney general to ſignify 
his majeſtyꝰs pleaſure unto the lord chief juſtice, that in 
regard of his majeity's other moſt weighty occaſions, and for 
that his majeſty held it neceſſary, upon the lord of Wincheſ- 
ſter's report, that his majeſty be firſt conſulted with, before 
thejudges proceeded to argument, therefore the day appointed 
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for the judges arguments ſhould be put off till he might ſpeak 
of it to his majeſty; and this letter of his majeſty's attorney 
was, by his majeſty's commandment, openly read as fol- 
loweth in hec verba : 


© MY LORD, 

« IT is the king's expreſs pleaſure that, becauſe his 
majeſty's time would not ſerve to have conference with 
your lordſhip and his judges, touching the caſe of commen- 
dams, at his laſt being in town, in regard of his majeſty's 
other moſt weighty occaſions, and for that his majeſty hath 
held it neceſſary, upon the report which my lord of Win- 
cheſter (who was preſent at the laſt argument by his ma- 
Jeſty's royal commandment) made to his majeſty, that his ma- 
jeſty be firſt conſulted with ere there be any further proceed- 
ings by argument, by any of the judges, or otherwiſe; there- 
fore that the day appointed for the further proceedings by 
argument of the judges in that caſe be put off till his ma- 
Jeſty's further pleaſure be known upon conſulting with him; 
and.to that end that your lordſhip forthwith ſignify his com- 
mandment to the reſt of the judges, whereof your lordſhip 
may not fail; and fo I leave your lordſhip to God's good- 

neſs. 
" Your lordſhip's loving friend to command, 
This Thurſday, at afternoon, FRANCIS BACON.” 
the 25th of April, 1616. b | 


THAT: upon this letter received, the lord chief juſtice 
returned word to his majeſty's faid attorney, by his ſervant, 
chat it was fit the reſt of his brethren ſhould underſtand his 
majeſty's pleaſure, immediately, by letter from his ſaid attor- 
ney to the Judges of the ſeveral benches; and accordingly it 
was done. Whereupon all the faid judges aſſembled, and 
by their letter under their hands certified his majeſty that they 
held thoſe letters, importing the ſignification aforeſaid, to be 
-contrary to law, and ſuch as they could not yield to the 
3 their oaths; and that thereupon they had proceeded 
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deodorant GIikow att hi cjely thee Which 
letter of the judges his majeſty alſo commanded to be open- 
A A hap ae: LO 


« MOST DREAD AND MOST GRACIOUS SOVEREIGN, 


4 IT may pleaſe your moſt excellent majeſty to be ad- 

| vertiſed that this letter incloſed was delivered to me, your 
majeſty's chief juſtice, on Thurſday laſt, in the afternoon, 
| by a. ſervant of your majeſty 8 attorney general; and letters 
of like effect were, on the day following, ſent from him, by 
his ſervant, to us your majeſty's other juſtices of every of 
your courts at Weſtminſter. We are, and ever will be 
ready, with all faithful and true hearts, according to our 
bounden duties, to ſerve and obey your majeſty, and 
think ourſelves moſt happy to ſpend our lives and abilities 
to do your majeſty true and faithful ſervice in this preſent 
caſe mentioned in this letter. What information hath been 


made unto you, whereupon mr. attorney doth ground his 


letter from the report of the biſhop of Wincheſter, we know 
not. This we know, that the true ſubſtance. of the 
cauſe ſummarily is this: It conſiſteth principally upon the 
conftruQtion of two acts of parliament, the one of the 25th 
year of king Edward III. and the other of the 25th year of 
king Henry VIII. whereof your majeſty's judges upon 
their oaths, and according to their beſt knowledge and 


learning, are bound to deliver the true underſtanding faith- 


fully and uprightly; and the caſes between ſubjects, for private 
intereſt and inheritance, earneſtly called on us for juſtice and 


| We hold it our duties to inform your majeſty | 


that our oath is in theſe expreſs words: That in caſe any ler- 
ters come unto us contrary to law, we de nothing ly ſuch let- 
ters, but certify your majeſty thereof, and go forth ta do the law 
: notwithſtanding the ſame letters. We have adviſedly con- 
ſidered of the ſaid letters of mr. attorney, ani with one 
conſent do hold the ſame to be contrary to law, and that 
3. R 
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Wee being truly informed 
that it ſtandeth not with your royal and juſt pleaſure to 
give way to them; and therefore, knowing your majeſty's 
zeal to juſtice, and to be moſt renowned therefore, we 
have, according to our oaths and duties, at the open day 
prefixed the laſt term, proceeded, and thereof certified 
your majeſty. We ſhall ever pray to the Almighty for your 
majeſty, in all * health and happineſs, long to reign 
Over us. 


Your moſt humble and faithful 
ſubjects and ſervants, 

EDW. COKE, EDW. BROMLEY, 

HENRY HOBART, Jo. CROKE, 

LAWR. TANFELD, H. WINCHE, 

P. WARBURTON, © JOHN DODDRIDGE, 

GEO. SNIGGE, AUGUSTINE NICOLLS, 
JAMES ALTHAM, ROBERT HOUGHTON.” 


 Gerjeants' r- 27th of April, 1616. 


His majeſty having conſidered of this 3 did by his 


princely letters return anſwer, reporting himſelf to their 
own knowledge and experience, what princely care he 
had ever had, ſince his coming to the crown, to have ju- 
ſtice duly adminiſtered to his ſubjects with all poſſible ex- 
pedition; and how far he was from croſſing or delaying of 
juſtice, where the intereſt of any private party was queſ- 
tioned; but on the other fide expreſſing himſelf, that 
where the caſe concerned the high powers and preroga- 
tives of his crown, he would not endure to have them 
wounded through. the ſides of a private perſon; admoniſhing 
them alſo of a cuſtom lately entertained of a greater bold- 
.neſs, to diſpute the high points of his majeſty's prerogative, 
in a popular and unlawful liberty of argument, more than 
in former times; and making them perceive alſo how weak 
-and impertinent the -pretence of allegation of their oath was 
in a:caſe-of this nature, and how well it might have been 
pared; with many other weighty points in the faid let- 
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ter contained : which letter alſo, by his majeſty's com- 
| en _— read in hec verba: 


« JAMES REX. | | 


« « TRUSTY and well-beloved ee ruſty 4 

well beloved, we greet you well. We perceive by your 

» letter that you conceive the commandment given you 
by our attorney general, in our name, to have proceeded 

upon Wrong information ; but if ye liſt to remember what 

care we have ever had, ſince our coming to 

this crown, to ſee juſtice duly adminiſtered to our ſub- 

jects with all poſſible expedition, and how far we have 

ever been from urging the delay thereof in any ſort, ye 

may fafely perſuade yourſelves, that it is no ſmall reaſon 

that moved us to ſend you that direction. Ye might 

very well have ſpared your labour in informing us of the 
nature of your oath ; for although we never ſtudied the 
common law of England, yet we are not ignorant of any 
points which belong to a king to know. We are there- 

fore to inform you hereby, that we -are far from croſ- 

* ſing or delaying any thing which may belong to the intereſt 
e of any private party in this caſe; but we cannot be con- 
tented to ſuffer the prerogative royal of our crown to be 

wounded through the fides of a private perſon. We have 

no care at all which of the parties ſhall win his proceſs in 

this caſe, ſo the right prevail, and that juſtice be truly admi- 

niſtered ; but, upon the other part, we have reaſon to fore- 

ſee that nothing be done in this cafe which may wound our 

| prerogative in general; and therefore, ſo that we may be ſure 

| that nothing ſhall be debated amongſt you which may con- 

| cern our general power of not giving commendams, we de- 

: fire not the partics to have an hour's delay of juſtice; but that 
| our prerogative ſhould not be wounded in that regard, for 

all times hereafter, upon pretext of private parties intereſt, 
we ſent you” that direction; which we account to be 
wounded as well if it be publicly diſputed upon, as if any ſen- 
F We are therefore to admoniſn 


you 


"I fo. 


CASE OF COMMENDAMS, 


you, that ſince the prerogative of the crown hath been more 
boldly dealt withall in Weſtminſter-hall, during the time 
of our reign, than ever it was before in the reigns of divers 
princes immediately preceding us, we will no longer en- 
dure that popular and unlawful liberty ; and. therefore 
were we juſtly moved to fend you that direction to forbear 
to meddle any further in a caſe of fo tender a nature till we 


had further thought upon it. We have cauſe indeed to 


rejoice of your zeal for the ſpeedy execution of juſtice, but 
we would be glad that all our good ſubjects might ſo find 
the fruit thereof, as that no pleas before you were of older 


date than this is. But as to the argument which you found 


upon your oath, you give our predeceſſors, who firſt founded 
that oath, a yery uncharitable meaning, in perverting their 
intention and zeal to juſtice, to make a weapon of it to uſe 
againſt their ſucceſſors. For although your oath be, that 
you ſhall not delay juſtice between any private parties; 
yet was it not meet that the king ſhould receive harm 
thereby before he be forewarned thereof. Neither can you 


deny but that every term you will, out of your own 


diſcretions, for reaſons known unto you, put off either the 
hearing or determining of any ordinary cauſe betwixt pri- 
vate perſons till the next term following. 

_ "« Qur pleaſure therefore is, who are the head and foun- 
tain of juſtice under God in our dominions, and we, out 
of our abſolute authority royal, do command you, that 
you forbear to meddle any further in this plea till our 
coming to the town, and that out of our own mouth you 
may hear our pleaſure in this buſineſs. Which we do only 
out of the care we have, that our prerogative may not 
receive any unwitting and indirect blow, and not to hinder 
juſtice to be miniſtered to any private parties, which no 
importunities ſhall perſuade us to move you in; as only 
for the avoiding of unreaſonable importunities of ſuitors in 
their own particular, that oath was, by our predeceſſors, 
ordained to be miniſtered unto you. So we wiſh you 
heartily well to fare. | 


* 
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& PosTSCRIPT. You ſhall, upon the receipt of this out 

letter, call our attorney general unto you, who will inform 

n 
be 5 pub this caſe? .. 


A bis elend ee ue 
into his conſideration the parts of the judges letter and 
other their proceeding in that cauſe, and the errors therein 
committed and contained; which errors his majeſty did ſet 
forth to be both in matter and manner. In matter, as well 
by way of omiſſion as commiſſion. 

For omiſſion, en n forte in he Jakes har 
when they heard a counſellor at the bar preſume to 
argue againſt his majeſty's prerogative, which in this 
caſe was in effect his ſupremacy, they did not interrupt 
him, and reprove ſharply that looſe and bold courſe of 
diſaffirming or impeaching things of ſo high a nature 
by diſcourſe ; eſpecially ſince his majeſty hath obſerved 
that, ever ſince his coming to this crown, the popular- 
fort lawyers have been the men that moſt affrontedly, in 
all parliaments, have trodden upon his prerogative; which 
being moſt contrary to their vocation of any men, ſince 
the law nor lawyers can never be reſpected if the king be 
not reverenced, it therefore beſt became the judges, of 
any, to check and bridle ſuch impudent lawyers, and. in 
their ſeveral benches to diſgrace them, that bear ſo little 
reſpect to the king's authority and prerogative. That his 
majeſty had a double prerogative; whereof the one was or- 
dinary, and had relation to his private intereſt, which 
might be, and was, every day diſputed in Weſtminſter- 
hall ; the other was of a higher nature, referring to his ſu- 
preme and imperial power and ſovereignty, which ought 
not to be diſputed or handled in vulgar argument : but that 
of late the courts of the common law were grown ſo vaſt 
and tranſcendant, as they did both meddle with the king's 
prerogative, and had incroached upon all other courts of 

| Juſtice, 
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juſtice, as the high conan fin, the: council eſtabliſhed in 


Wales, and at York, 'the court of requeſts. 

ConcerninG that which might be termed commiſſion, 
his majeſty took exception to the judges” letter both in 
matter and form, For matter, his maj jeſty did plainly demon- 
ſtrate, that whereas it was contained in the judges” letter, 
that the ſignification of his majeſty's pleaſure, as aforeſaid, 
was contrary to law, and not agreeable to the oath of a judge, 
that could not be, 

Frs, for that the putting off the hearing, or pro- 


ceeding upon juſt and neceſſary cauſes, is no denying ' 


or delaying of juſtice, but wiſdom and maturity of pro- 
ceeding; and that there cannot be a more juſt and neceſſary 
cauſe of ſtay, than the conſulting with the king where the 


cauſe concerns the crown; and that the judges did daily put 


off cauſes upon lighter occaſions. Likewiſe his majeſty 


did defire to know of the judges how this calling them to 


conſult with him was contrary to law, which they never 
could anſwer unto. 
.. SECONDLY, That it was no bare fuppoſition or ſurmiſe 
that this caſe concerned the king's prerogative, for that it 
had been directly and largely diſputed at the bar; and the 
very diſputing thereof in a public audience, is both dange- 
rdus and diſhonourable to his majeſty. 

Tump, That the manner of the putting off which 
the king required, was not infinite, nor for long time, but 
grounded upon his majeſty's weighty occaſions, which were 


notorious; by reaſon whereof he could not ſpeak with the 


judges before the argument; and that there was a certain 
expectation of his majeſty's ſpeedy return at Whitſuntide; 
and likewiſe, that the caſe had been ſo lately argued; and 
could not receiye judgment till Eaſter term next, as the 
judges themſelves afterwards confeſſed. 

AxD laſtly, Becauſe there was another juſt cauſe of ab- 
fence for the two chief juſtices, for that they ought to 
have aſſiſted the lord chancellor the ſame day in a great 
cauſe of the king's, followed by the lord * 

| the 
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the lord William Hownnd in chancery ; which cauſe of the 
king's, ſpecially being ſo weighty, ought to have had pre- 
cedence before any cauſe betwixt party and party. | 

Also, whereas it was contained in the judges” letter, 
that the caſe of the commendams was but a cauſe of private 
intereſt between party and party, his majeſty ſhewed plainly 
the contrary, not only by the argument of ſerjeant Chiborne, 
which was before his commandment, but by the argument 
of the judges themſelves, namely, juſtice Nicalls, which 
was after ; but ſpecially, ſince one of the parties is a biſhop, 
who pleads for the commendam by virtue of his i 
prerogative. | 

ALso, whereas it was contained in the judges' letter that 
the parties called upon, them earneſtly for juſtice, his ma- 
jeſty conceives it to be but a pretencez urging them to 
prove that there was any ſolicitation by the parties for ex- 
pedition, otherwiſe than in an ordinary courſe of attend- 


ance, which they could never prove. 


As for the form of the letter, his majeſty noted that it 


was a new thing, and very undecent and unfit for ſub- 
jects to diſobey the king's commandment; but moſt of all 
to proceed in the mean time, and to return to him a bare 
certificate : whereas they ought to have concluded with the 
laying down and repreſenting of their reaſons m 

unto his majeſty, why they ſhould proceed; and ſo to have 


ſubmitted the fame to his princely judgment, expecting to 


know from him, whether they had given him ſatisfaction. 


'ArTER this his majeſty's declaration, all the judges fell 
upon their knees and acknowledged their error for matter 
of form, humbly praying his majeſty's gracious fayour, 


and pardon for the fame. 


Bor for the matter of the letter, the lord chief juſtice 


of the king's bench entered into a defence thereof; the 


effect whereof was, that the ſtay required by his majeſty 
was a delay of juſtice, and therefore contrary to law and 
the judges? oath; and that the judges knew well amongſt 
themſelves that the caſe (as they meant to handle it) did 
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not concern his majeſty's prerogative of grant of com- 
mendams ; and that. if the day had not been held by the 
not coming of the judges, the ſuit had been diſcontinued, 
which had been a failing in juſtice; and that they could 
not adjourn it, becauſe mr. attorney's letter mentioned 
no day certain, and that an adjournment muſt * be 
to a day certain. 


Uxro which anſwer of the chief juſtice his majeſty 
did reply, that for the laſt conceit it was mefe ſophiſtry, 
for that they might in their diſcretions have prefixed a 
convenient day, ſuch as there might have been time for 
them to conſult with his majeſty before the ſame, and that 
his majeſty left that point'of form to themſelves. 

Arp for that other point, that they ſhould take upon 

them peremptorily to diſcern, whether the cafe concerned 
the king's prerogative, without conſulting with his majeſty 
firſt, and informing his princely judgment, was a thing pre- 
poſterous; for that they ought firſt to have made that ap- 
pear to his majeſty, and fo to give him aſſurance thereof 
upon conſultation with him. 
Av as for the main matter, that it ſhould be againſt the 
law, and againſt their oath, his majeſty faid he had ſpoken 
enough before : unto which the lord chief Juſtice, in 
effect, had made no anſwer, but only inſiſted upon the 
former opinion; and therefore the king required the lord 
chancellor 'to deliver his opinion upon that point, whether 
the ſtay that had been required by his majeſty were con- 
trary to law or againſt the judgesꝰ oath. | 

Tux lord chancellor ſtood up and moved his majeſty, that 
becauſe this queſtion had relation to matter of law, his 
majeſty would be informed by his learned counſel firſt, and 


they firſt to deliver their opinions ; which his majeſty 
commanded them to do, 


TnxREvPON his majeſty's attorney Foe gar his 
opinion, that the putting off the day in mander as was 
required by his majeſty, to his underſtanding, was, without 
all ſcruple, no delay of juſtice, nor danger of the judges 
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oath; inſiſting upon ſome of the reaſons which his majeſty 
had formerly opened; and adding, that the letter he had 
writ in his majeſty's name was no imperious letter, as to 
fay, that his majeſty, for certain cauſes, or for cauſes known 
to himſelf, would have them put off the day, but fairly 
and plainly expreſſed the cauſes unto” them; for that the 
king conceived, upon the lord of Wincheſter's report, 
that the cauſe concerned him, and that his majeſty wil- plie 
lingly would have ſpoken with them before, but by rea- « | 
ſon of his important buſineſs could not, and therefore re- 
quired a ſtay till they might conveniently ſpeak with him, 
which they knew could not be long : and in the concluſion pl: 
of his ſpeech wiſhed the judges ſcrioully to confider with Wi jel 
themſelves, whether they were not in greater danger of u. 
breach of their oath by their proceeding, than they. would ou 
have been by their ſtay; for that it is part of their an 
oath to counſel his majeſty when they are called; and if 
they will proceed in a buſineſs firſt, whereupon they are 
called to counſel, and will counſel him when the matter 
is paſt, it is more than a ſimple refuſal to give him coun- 
ſel. And fo concluded his ſpeech; and. Fg: rail -4f ihe 
learned counſel conſented to his opinion. ar 


 Wuzreveon the lord chief juſtice of the king” $ bas: Ju 
anfwering nothing to the matter, took exception that the le 
king's counſel learned ſhould plead or difpute with the 
judges ; for, he faid, they were to plead before the judges, 
and not to diſpute with them. Whereunto the king's attor- 
ney replied, that he found that exception ftrange, for that 
the king's learned counſel were by oath and office, and 
much more when they had the king's expreſs command- 
ment, without fear of any man's face, to proceed or declare 
againſt any the greateſt peer or ſubject of the kingdom; 
and not only any ſubject in particular, but any body of 
ſubjects or perſons, were they judges, or were they an up- 
per or lower houſe of parliament, in caſe that they exceed 
the limits of their authority, or take any thing from his ma- 
kh royal power or prerogative. And ſo concluded, 
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Yhat this challenge, and that in his majeſty's preſence, was 


a wrong to their places, for which he and his fellows did 
appeal to his majeſty for reparation. And hereupon his 
majeſty did affirm, that it was their duty fo to do, and that 
he would maintain them therein, and took occaſion aſter- 
wards again to ſpeak of it; for when the lord chief juſtice 
faid he would not diſpute with his majeſty, the king re- 
plied, « that the judges would not diſpute with him, nor 
« his learned counſel] might not diſpute with them; ſo, 
« whether they did well or ill, it muſt not be diſputed.” 
AFTER this the lord chancellor delivered' his opinion 
plainly and clearly, that the ſtay that had been by his ma- 
jeſty required was not againſt law, nor any breach of the 


E judges? oath, and required that the oath itſelf might be read 


out of the ſtatute ; which was done by the king's ſolicitor, 
and all the words thereof weighed and conſidered. There- 
upon his majeſty and the lords thought good to aſk the 


judges ſeverally their opinions; the queſtion being put in 


this manner, Whether if, at any time, in a caſe depending 
before the judges, which his majeſty conceived to concern him, 


tither in power or in profit, and thereupon required to tonſult- 


with them, that they ſhould flay proceeding in the mean time, 
they ought not to ſtay accordingly ? They all (the lord chief 
juſtice only excepted) yielded, that they would, and acknow- 
ledzed it to be their duty fo to do; only the lord chief 
juſtice of the king's bench faid for anſwer, & that when 
« that caſe ſhould be, he would do that ſhould be fi for a 


« judge to do:“ and the lord chief juſtice of the common 


pleas, who had aſſented with the reſt, added, & that he would 
« ever truſt the juſtice of his majeſty's commandment.” 


After this was put to a point, his majeſty thought fit, in reſ- 


pect of the further day of argument appointed the Saturday 
following for the commendams, to know from his judges 
what he might expect from them concerning the ſame. 
Whereupon the lord of Canterbury breaking the caſe into 


„ See Stat, 13. Edward 4, ſt. 4. 
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ſome queſtions, his majeſty did require his judges to deal 
plainly with him, whether they meant in their argument 
to touch the general power of granting commendams, yea 
or no. Whereupon all the ſaid judges did promiſe and aſ- 
ſure his majeſty, that in the argument of the ſaid caſe of 
commendams, they would ſpeak nothing which» ſhould 
weaken or draw into doubt his majeſty's prerogative for 
the granting of them; but intended particularly to inſiſt 
upon the point of the lapſe, and other individual points of 
the caſe, which they conceived to be of a form differing 
from all other commendams which have been practiſed. 

Tux judges alſo went further, and did promiſe his 
majeſty that they would not only abſtain from ſpeaking 
any thing to weaken his majeſty's prerogative of com- 
mendams, but would directly, and in plain terms, affirm the 
fame, and corre& the erroneous and bold ſpeeches which 
had been uſed at the bar in derogation thereof. Alſo all the 
judges: did in general acknowledge and profeſs, with great 
forwardneſs, that it was their duty, if any counſellor at the 
bar preſumed at any time to call in queſtion his majeſty's 
| high prerogative and regalities, that they ought to repre- 
hend them and filence them; and all promiſed fo to do 
hereafter. 

LASTLY, the two judges which were then next to ar- 
gue, mr. juſtice Doddridge and mr. juſtice //inche, open- 
ed themſelves unto his majeſty thus far, that they would in- 
fiſt chiefly upon the lapſe, and ſome points of uncertainty, 
repugnancy, and abſurdity, being peculiar to this commen- 
dam; and that they would ſhew their diſlike of that which 
had been faid at the bar for the weakening of the general 
power. And mr. juſtice Deodaridge ſaid, that he would 
conclude for the king, that the church was void and in his 
majeſty's gift. He alſo ſaid, that the king might give a 
commendam to a biſhop, either before or after his conſe- 
cration, and that he might either give it him during his 
life, or for a certain number of years, 
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l Tux judges having thus far ſubmitted and declared them- 
4 ſelves, his majeſty admoniſhed them to keep the bounds 
oy and limits of their ſeveral courts, not to ſuffer his prero- 
4 ative to be wounded by raſh and unadviſcd pleading be- , 
f fore them, or by new inventions of law ; for as he well 
d knew that the true and ancient common law is the moſt 


* favourable for kings of any law in the world, ſo he adviſed 
ſt them to apply themſelves to the ſtudy and practice of that 
of ancient and beſt law, and not to extend the power of any 
of their courts beyond their due limits, following the prece- 
dent of the beſt ancient judges in the times of the beſt go- 
vernment; and that they might aſſure themſelyes that he, 

for his part, in his protection of them and expediting of ju- 

ſtice, would walk in the ſteps of the ancient and beſt kings. 

And thereupon he gave them leave to proceed in their ar- 

gument. ; | 

WHEN the judges were removed, his majeſty, that had 

forborne to aſk the votes and opinions of his council before 
the judges, becauſe he would not prejudicate the freedom. 
of the judges opinions concerning the point, whether the 
ſtay of proceedings that had been by his majeſty required 
could, by any conſtruction, be thought to be within the 
compaſs of the judges* oath (which they had heard read 
unto them), did then put the queſtion to his council 
who all with one conſent did give opinion, that it was 
far from any colour or ſhadow of ſuch interpretations, 
and that it was againſt common ſenſe to think the con- 
tzary ; eſpecially ſince there is no mention made in their 
oath of delay of juſtice, but only that they ſhould not deny 
Juſtice, nor be moved by any of the king's letters to do any 
thing contrary to law or iuſtice. 


his 
e 2 G. Cant. T. Elleſmere, Canc. T. Suffolke, E. Worceſter. Lenox. 
aſe- Nottingham. Pembroke. 


W. Knollis, 
John Digbye, Raphe Winucode. Tho. Late. Full Grevill. 
Jul. Ceſar. Fr. Bacon. 
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THE tra# which follows ſeems to have been written (as 
may be collected from a note in the margin) ſome time before 
the death of Mr. Selden. It has been printed before at the 
end of the Chaucery Reports, but very incorrectly. A great 
part of this tract is of the time of James I. being an ac- 
count of what was done in the Privy Council, and by the 
King's learned Counſel, on the Quęſtion of the Furiſdiftion of 
the Court of Chancery, which aroſe in 1615, during the time 
Word Elleſmere and Lord Chief Juſtice Coke. This diſ- 
pute originated ſomewhat prior to the Caſe of Commendams, 
but did. not come to a concluſion till the 14th. July 1616, when 
the King gave his judgment thereon in Council, after having 
heard the opinions of his learned Counſel. - Among theſe was 
Sir Francis Bacon, who upon this occaſion took a lead, nat 
only in the open proceeding as a Law Officer, but by letters of 
private advice io his Majeſty; a ſort of communication on 
which he ſeemed anxious to refl his pretenſions to the merit of a 
uſeful and zealous ſervant of the Crown. A letter of his on 
this ſubjec is io be found in the Cabala (p. 28. ), which de- 

ferves peruſal. But the better to follow the hiſtory of this 
tranſaction, we ſhall here give the Caſe in Chancery from 
whence the whole originated it is the Caſe of Courtney 
verſus Glanvill, reported in Moor 838. 2. Bulſtrode 301. 
1. Roll. 111. and in Croke James 343, which latter Report 
is as follows : 


COURTNEY VIII GLANVILLI. 


GLANVILL (who was cqmmitted unto the Fleet the laſt 
day of Mich. Term, 11 7M. for non- performance of a decree 
in chancery) n a habeas corphs returned, the caſe was 

informed to be ſuch: Glarvill ſold do Courtney, being a young 
; 5 gentleman, 
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gentleman, a jewel, which he pretended to be of the value 
of 3601. whereas in truth it was worth but 2ol. and three 
other jewels to the value of 10ol. ; and for his ſecurity he 
took a bond of 600]. in the name of one Hampton, and pro- 
cured an action to be brought in the ſaid Hampton's name, and 
the action to be confeſſed, and Glan vill paid all the charges of 
both parties; and the confeſſion was out of court in the vaca- 
tion. Afterwards Courtney, finding this deceit, that the jewel 


2 was not worth above 2ol. which was delivered unto him at 
* the rate of 360l. exhibited his bill in chancery for relief, 

and afterwards brought a writ of error to reverſe this judg- 
e ment, and the judgment was affirmed. Afterwards, upon an 
it hearing in chancery, this cauſe was decreed, that Glanvill 
|; ſhould take again his jewel and 1ool. and that he ſhould 
6: procure the ſaid Hampton to releaſe and acknowledge ſatisfac- 
be tion: and for not performing this decree he was impriſoned. 
7 And Coke, chief juſtice, ſaid, that this decree and impriſon- 

ment, being after a judgment at the common law, was un- 
ie lawful, and that this court ought to relieve him; and for 
4 proof he cited a judgment, Paſc. 5 Ed. 4. rot. 35, betwixt 

Cobb and More, where Ccbb procured an action ot debt to be 
by brought againſt Mere, and the action to be confeſſed by at- 
| torney, and a writ of error to be brought thereupon, and the 
9 judgment to be affirmed; and all this was done in the ab- 

ſence of More, who, being beyond ſea, upon his return exhi- 
bited his bill in chancery to be relieved concerning this 
at practice, there being no debt due. And it was — that 
f after a judgment at the common law he could not be relieved 


there, but was enforced to exhibit his bill in parliament, and 
there was a ſpecial a& made for his relief. He alſo cited an- 
other precedent, Mich. 39 and 40 Flix. betwixt fir Meyle Finch 
and T hrogmorton, an action was brought, and upon ſpecial 
verdict; the queſtion being. upon a Teaſe for years by the 
queen, rendering rent, and for non-payment to be void. In 
anno 3 Ele, fir J Finch purchaſed the reverſion, and en- 
tered for non-payment of the rent ing Zliz. And becauſe it | 
was reſolved to be a limitation, and to be the leaſe void with- 
out notice, and that the patentee might avoid this leaſe, and 
was * accordingly, and this judgment affirmed in a 
writ of error; Throgmorton afterwards exhibited a bill in 
chancery, complaining, that at the ſame time that the de- 
fault of payment was in 9 Eliz. he did ſend the rent by his 
ſervant, who was robbed thereof ; which when he knew he 
paid it immediately the day after, and that the queen ac- 
cepted thereof; and that he continued the payment until the 
zoth Eli. when the queen ſold it; and that the queen fold it as 
a reverſion, and charged with this leaſe z therefore it was 
againſt conſcience that the patentee ſhould avoid it. And to 
this bill fir Meyle Finch pleaded the proceedings at the com- 
mon law, and demanded judgment, if he might now procced 
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in a court of equity. And all the judges of England were 
hereupoa aſſembled, and theſe matters debated before them: 
and reſolved by them all, that although the ſaid bill compre- 
hended much matter of equity, and there was very goad cauſe 
he ſhould have been relieved, if he had complained before the 
judgment obtained at the common law, yet now, having ſuf- 
fered a judgment at the common law, although it were by 
way of defence, he comes too late to be relieved in a court of 
equityz and cannot now examine any pretence- of equity 
after a judgment at the common law. Wheretore he and all 
the court held here; that the party ought to be bailed ; and 
they let him to bail until the next Term, and he was then 
diſcharged. Fig. 22 Ed. 4. 37. 


It is obſervable that, in the charges exhibited again/l the 
Chief Juſtice ai the Council, 26th July 1616, mention is made 


of certain high words ſpoken by him in this cauſe, reſpecting 
the difference between the two Courts. 


A VinpicaT1ON of the JuDGMENT given by KING 
James in the CasE of the JURISDICTION of the 
CouRT of CHANCERY, That the Lokb CHANCELLOR 
ſhould not deſiſt to give RELIEF in EqQuiTY, netwith- 
flanding any PROCEEDINGS at the Common Law, 
contrary to an OpIx ION lately publiſhed after the ſuppoſed 
AuTaor's ( Lond Cokre's) DEATH, wherein ſome 


ERRORS. in the TRANSLATIONS and PRINTINGS of- 


the STATUTES of 27. E. 3. Cap, 1. and 4. H. 4. 
Cap. 23. are diſcovered, 


Juſtitia eft welle emnibus quod aquum ef, 


QUESTION being raiſed in the court of king's 
J bench, Whether after a judgment given at the com- 
mon law, the chancery could in any. caſe give relief in 
equity? or, Whether it were not debarred thereof by the 
ſtatutes of 27. E. 3. c. 1. and of 4. H. 4. c. 23.? 
king James, taking notice of that difference (and taking 
himſelf to be the judge of the juriſdictions of his courts of 
juſtice), did ſeriouſly adviſe thereupon with his learned 
counſel, upon whoſe opinions and certificate he did give 
judgment for the chancery; and accordingly all things 
were in peace, The chancery court went on in the 
times of the lord Elleſmere, lord St, Alban's, lord Coy entry, 
and all others that were lord keepers of the great feal of 
England eyer fince as it had formerly done, And the 
then lord chief juſtice * of the king's bench did never 
queſtion that judgment, although he lived many years 
after, and was of four parliaments, whercin he had boch 
opportunity and power to have done it, if he had not 
Lord Chief Tuſtice Coke, 

C4 known 


ON THE JURISDICTION OF THE 


known that judgment to have been given according tg 


juſtice, and the laws of the realm; but he deſiſted, and 
did openly profeſs before the lords of the privy council, 
that he would not maintain a difference between the two 
courts, nor bring it into queſtion; whereof entry was 
made in the council book 26 Juni 1616. 
NoTwITHSTANDING, the publiſher of his third and 
fourth books of the Inſtitutes “ finding, as it ſhould ſeem, 
ſome old notes collected, when the queſtion was on foot 
and undecided, hath taken the boldneſs to print them long 
aſter the author's death; and therein hath made him to 
queſtion all again, by mentioning many caſes wherein di- 
vers perſons had been indicted in præmunire upon the 
ſtatute of 27. E. 3. for ſeeking relief in chancery after 
judgments given between the parties at the common law; 
and concluding with [ See a privy ſeal to the contrary, 


« 18 Julii 1616, obtained by the jmportunity of the lord 
« chancellor +, bold vehemently afraid. Sed judicandum 


« eft legibus, and no precedent can prevail againſt an act 
« of parliament. And beſides, the ſuppoſed precedents 
« (which we have ſeen) are not authentical, being moſt in 
&« torn papers, the reſt of no credit” 4]. Thus far he, wherein, 

To omit how prejudicial it would be to the whole king- 
dom if that rule were infallible, that no precedent or pre- 
ſcription, uſage or cuſtom (as ſome have ſaid), & ſhould pre- 
vail againſt an act of parliament, and the diſtractions it might 
make in men's inheritances, if other ſtatutes ſhould be ſo ſtood 
upon; and to omit likewiſe the little reſpect uſed to his ſaid 
majeſty s judgment, and the little charity ſhewed to the lord 
chancellor, dead long beforę, that he ſhould be ſaid to 
have precured that judgment by importunity, being ve- 
hemently afraid, though tis more probable the fear was 
eewhere z yet ſeeing that the authority of ſuch an au- 


3. Inf, 123, 124, 12.54 4 Inſt, + Lord Elleſmere, 13. Inſt. 15 
$ 4- Inft. $5, 
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thor may have given occaſion, to ſome, not only to 
queſtion but to cenfure that judgment, as if it were of © 
dangerous conſequence, becauſe the judges were not 
called to it; and that the king's learned counſel, who made 
that certificate to his ſaid majeſty, were great practiſers 
in chancery, and ſpake for their own ends ; that the chan- 
cery, when the ſtatute of 4. H. 4. was made, was no 
court to relieve in point of equity; and the more ordi- 
nary the chancery was, the more miſchief there was : 
that there is no need of a chancery; for the judges can, 
and, in all ages, have judged in equity: and that the chan- 
cery is but an officina, only to prepare writs for the com- 


mon law courts to proceed upon, &c. &c, 


In anſwer to all which it will be requiſite to conſider, 

FissT, The office, dignity, and neceſſity of chancellors 
and chancery-cpurts antiently in other commonwealths 
and kingdoms, and with us. 

SECONDLY, The certificate of king James's learned 
counſel to his faid majeſty, with the reaſons therein ex- 
preſſed. 

FiRsT, In antient Rome the prætors had power by the 
law Pretoria, to ſupply and correct laws: Varro, lib. 5. de 
Ling. Lat. And by the law. Cornelia, they were puniſhed 
if they did not judge according to equity: Cicero, Phil. 2. 

In the Empire it was faid to the chancellor, Faſces tibi 
Judicium parent, & dum juſſa prætorianæ ſedis portare cre- 
derts, ipſam quodammodo poteſtatem reverendus aſſumis. 
And, Perſona tua refugium ſit oppreſſe, rnfirms defenſio, 
præſidium aliqud calamitate concluſo; fic enim propriꝭ 
noftros cancellos agitis, fi læſorum impia clauſtra ſoluatis, 
See Spelman's Gloſſ. page 126. for which he citeth Caſ- 
ſiodorus, /ib, 12. fermul, 1. who wrote above 1200 years 
ſince, 

Bes1Des, all kingdoms, commonwealths, principalities, 
(and ſubjects alſo that had jura regalia) in all ages have 


had their chanceries and chancellors, The counties pa- 
lating 


Two points. 
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latine in England have them to this day: Cheſter, Lan- 
caſter, Durham, &c. The earls of Pembroke, the lords 
of Glamorgan, and other lords marchers, had their 
chanceries and chancellors before the ſtatute of Wales, 
27. H. 8. 

Bur for the antiquity and dignity of the chancery court, 
and chancellor of England, it is obſerved, that Wilſinus 
was chancellor to king Athelſtane, (for ſo he is called in a 
charter granted to the abbey of Malmſbury); that Turke- 
tulus was chancellor to king Edward the elder, and to king 
Edmund and Edred( Jide Ingulphus); Adulphus to king Edgar; 
Alſius abbot of Ely to king Etheldred, who did ordain and 
grant, that the church of Ely ſhould then and, always 
hold the dignity of chancellor in the king's court (Hiſtor. 
Elienſ.): that king Alfred had a court of chancery, 4. In- 
ſtitut. out of the Mirror, cap. 1. ſect. 3. and cap. 5. who 
faith, that twas ordained by king Alfred in parliament, 
that every man ſhould have a writ remedial out of the 
king's chancery, which it may be the author of that book 
( Andrew Horn) meant of ſuch a courſe to ſend for 
the parties as was then uſed; for if he meant writs under 
ſeals, as they iſſued out of the chancery in king Edward 
the ſecond's time, when he wrote, clearly he was miſtaken ; 
for there could be no writs. under ſeals in king Alfred's 
days, neither he nor any of thoſe former Saxon kings 
uling any; for ſeals came in with the Normans. The 
Saxon kings' manner was to ſubſcribe their names and 
croſſes to charters, (Inzulphus, Camden, 444. Selden, Titles 
of Honour, 78 5.) Some have ſaid that king Edward the 
Confeſſor uſed a ſeal, and that his chancellor had the 
cuſtody of it; but that he learned in Normandy, having 
lived Jong there before he was king; and then it muſt 
neceſſarily follow, that, the former kings having no ſeals, 
there was ſome other uſe of a chancellor, and of a court 
of chancery in thoſe days, if there were a chancery 
diſtinct from the King's court; which cannot be ſhewed; 
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for in thoſe days there were no. other courts but the ſhe- 
riff's court in the counties, and the king's great court in 
aulg regis, where the chief juſtice of England, the chan- 
cellor, and the prelates and earls were'the judges; whence 
only thoſe remedial writs iſſued. I fay, then, there muſt 
have been ſome other uſe of a chancellor and a chancery, 
than to be an officina only to ſeal writs and commiſſions for 
the law courts to proceed upon, when neither ſeals nor writs 
were uſed, nor were there any ſuch courts as now in Weſt- 
minſter-hall, And what other uſe could there be of that 
court, or what could there be to denominate them chan- 
cellors, but (as 'tis faid before of the chancellor under 
the Emperors) to relieve the diſtreſſed, to defend the 


weak, to be a refuge for the wronged, and to looſe the 
wicked bands wherewith the poor guiltleſs man was op- 


preſſed by the rigor of the laws? which is a lively deſerip- 
tion of the office of the lord chancellor at this day, and for 
which cauſe (faith one ) a chancery was ordained, 

Mx. Lambard, ſpeaking of the court of chancery, faith, 
that whenſoever this court of equity did firſt begin to be a 
diſtin court, the power thereof was always in exerciſe; 
and by a compariſon of two herbs, which of themſelves are 
poiſon, but mingled together do make a wholeſome medi- 
Cine, he ſheweth the neceſſity of courts of equity as well 
as of thoſe of the law: for further proof hereof, it will be 
requiſite that we look higher, how. the laws were admi- 
niſtered in this kingdom in former times, 

Ir is apparent that in the Saxon times the ordinary 
courts of juſtice were kept in the ſeveral counties and hun- 
dreds, where the ſenator or alderman, greve or ſheriff, with 
the biſhop or his arch-deacon, were the judges, quorum 


Edgari, cap. 5. & Leg, Canuti, cap. 16, 17. In ſome 
caſes the biſhop was the ſole judge; as in cauſa frattionts 
fidei, which is a caſe of breach of promiſe and of truſt, now 


* Paſquier Recherches, pag. 28, 
relieved 


alter jura divina, alter humana Febuilum edocet. Vid. Leg. 
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relieved in chancery. Vid. Leg. Alfred, cap. 1. In ſome lay 
caſes the ſenator, &c. was ſole judge; in ſome eaſes both ki 
were judges. Of the biſhop's power, ſee Leg, Edward: CC 
Confeſſoris, cap. 3. 5. 7. If any man found himſelf ag- 
grieved with the judgments in thoſe courts, he might ap- 
peal to the king himſelf. Leg. Edgar:i, cap. 2. Nems 
in lite regem appellate, niſi quidem domi juſtitiam conſequi 
aut impetrare non poterit, fin ſummo jure domi urgeatur ad 
regem, ut is onus aligud ex parte allevet provocato, &c. 
which is plain, that che king will relieve him in equity 
after judgment, which it ſee mech was done by his chan- 
cellor, who always was a clergyman m he = court 
in auld regis. 

WIIIIAM the Conqueror made an alteration in thoſe 
courts; for by his charter to Remigius, the laſt biſhop of 
Dorcheſter and firſt of Lincoln, he did ordain, that no 
biſhop or archdeacon ſhould hold any more pleas in the 
hundred, nor ſhould bring any cauſe which concerned 
the government of ſouls to the judgment of ſecular men, 
but that the biſhops ſhould judge of ſuch cauſes themſelves 
in ſuch places as they ſhould appoint; and that no ſheriff, 
greve, or officer of the king's, nor any layman ſhould in- 
termeddle with any laws which did belong to the biſhop, 
Vid. Selden Not. ad Eadmer. pag. 167, 168, where many 
authorities for that charter are cited. Yet afterwards the 
biſhops did continue to fit in the county courts, as ap- 
peareth by the laws of H. 1. c. 7, and 31. But it was 
not long before they did erect their conſiſtories by virtue 
of that charter of William the firſt ; and then the relief 
of equity and conſcience in the courts of the counties and 
hundreds ceaſed, and remained after in the king's higheſt 
court in auld regis ; out gf which court of aula regis the 
four courts of Weſtminſter, the chancery, king's bench, 
common pleas, and exchequer, were derived; and the 
kings have ever ſince in their courts of chancery juſticed 
and relieved their ſubjects from the rigour and extremity of 
4 | law 
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law by the rules of equity and conſcience, to which the 
kings of this land are ſworn, as well as to do juſtice ac- 
cording to the laws. See Leges Edwardi Confeſſorts, cap. 
17. and king Richard the firſt's oath, in Hoveden, fo. 374, 
and Bracton, lib. 3. cap. . ſet. 1, 2, where he faith, 
that the king's oath is, to judge in all things according to 
equity and mercy. And Raſtell has the fame in French, 
in his Abridgment of Statutes, printed 1528. The words 
are, que il face fair en toutz ſez jugements owel & droit 
Juftice ove diſcreſſion & miſericordie. See alſo Walſingham, 
page 193. of king Richard the ſecond's oath, whereby it ap- 
peareth that the kings of this realm are bound by their 
oaths to adminiſter juſtice with diſcretion and mercy z 
which cannot be done when extremities of forteitures and 
breaches of truſt may not be examined, and the parties 
relieved, becauſe of a precedent judgment. 

THest four courts, then included in one court called 
aula regis, did follow the king's court; whereupon they were 
afterwards called courts : but by the great charter granted 
by king Tohn, and after by king Henry the third, in the 
third year of his reign *, which he renewed with ſome 
alterations in the ninth year, being the eighteenth year of 
his age, the common pleas was appointed to be holden in 
a place certain, and not to follow the king's court; yet 
the chancellors and judges of the king's bench did long 
after follow the king's court, as appeareth by the ſtatute 
Articuli ſuper Chartas, 28. E. 1. c. 7. - 

Bur king Edward the firſt being weary of the great 
power of the chief juſtice of England, and willing to be 
rid of him, did appoint more to be judges of criminal 
cauſes; and then the king's bench began to be a di- 
ſtin court, and the law to be a profeſſion and a ſtudy, 
and ſtudents of the law to be pleaders and judges. Plead- 


Mr. Selden hath an ancient copy of the charter of 3. H. 3. 


ings 


ON THE JURISDICTION. or THE 


ings, faith fir Edward Coke, 1. Inſt. 304. b. came to per- 
fection in Edward the third's time, if that may be called per- 
ſection which hath been the cauſe of many ſuits, and that 
many have loſt their lands by omitting or miſtaking a 
word in pleading, when otherwiſe they had good right. 
For legis verbeſæ lites plurime ; and then the chancery 
and exchequer alſo came to be ſeveral courts, General gc 
cuſtom, faith the Doctor and Student, is the ground of che 
the courts of chancery, king's bench, common pleas, on 
and exchequer: lib. 1. cap. 7. | 
Bor the authority of the chief juſtice being now di- IS 2 
vided amongſt many, who arg equal judges in the king's 
bench, could not make that court greater than it was nin 
before: and the reaſon alledged, that it ſhould be ſupe- Cat 
rior to the chancery, becauſe it hath the ſtyle of coram dai 
rege, Whereas the chancery ſtile is coram rege in can- ; 
cellarid, and that additio probat minoritatem, ſeemeth tri- WW af 
vial; for neither was the ſtyle of the king's bench court 
when it was in the chief juſtice alone always coram rege 
without addition, but ſometimes coram rege de tempore 
Hugonis Bygod juſtitiarii Anglia, and ſometimes coram * 
Hugone Bygod juſtitiario Anglia, not coram rege. 
44. H. 3. Notes upon Forteſcue, page 5. 
NEITHER doth the rule always hold, that additia, probat 
minoritatem, unleſs it be ryeſpettu ejus cujus eft additis 
For this addition is not in reſpect of the king's bench, 
but in reſpect of the king's council, after called the ſtar- 
chamber, becauſe they fat in a chamber ſo called, 
For writs iſſuing out of the chancery, of the fame form, 

and under the fame ſeal, returnable ſome before the council, 
and ſome in chancery, there was a neceſſity to make a diffe- 
rence in the returns, otherwiſe no man could have known 
where tohave appeared; andthe appearances before the coun- 
eil being coram rege & concilic, the other muſt mention 
the chancery, in which reſpect that addition was made, and 
not in reſpect of the king's bench; and ſometimes the 


appearances 
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appearances in chancery were coram rege without addi- 
tion. Vid. Stat. 1. E. 3. c. 9. And by the fame rule 
the king's bench would be above the ſtar- chamber alſo, 
becauſe the ſtile of that court is coram rege & concilio, 
which is an addition. 


= Bur for a truer mark of ſuperiority, the chancellor is 
ral | cundus a rege: the telle of the chancery is meipſo; 
of Nhereas the tete of the king's bench is Fohanne Bramp- 
as, on milite. | 


AND it cannot be denied but that the lord chancellor 
is above all judges of the laws, both here, in France, and 
elſewhere. The lord mayor of London is preſented to 
him as to the chief juſtice of England. He giveth the 
Woath to all the judges. In Stat. 20. E. 3. c. 3. it is or- 
dained by the king, &c. that all juſtices of cyer and ter- 
miner, and all juſtices of aſſiſes and gaol, delivery and their 
aſſociates, ſhall firſt make ſuch oath in certain points as 
to them ſhall be enjoined by the king's council in chan- 
cery before their commiſſions be delivered to them. 

I Hope it will not be faid, but that precedent and uſage 
may, and hath prevailed againſt this act; for there is no 
ſuch oath now taken, either by the juſtices of oyer and 
terminer, nor by the juſtices of aſſiſes, nor their aſſociates, 

AND farther, the lord chancellor admitteth all the judges 
into their places, and fitteth above them in their own 
courts; calleth the chief juſtices themſelves to. aſſiſt him 
in chancery; as the lord Coventry did the lord Bramſton, 
where he had no voice, but was an aſſiſtant only. And 
when all the judges are aſſembled in the exchequer cham- 
ber, the lord chancellor fitteth above them, and delivereth 
his opinion: fo did the lord Elleſmere in the caſe of the 
Poſtnati. He granteth injunctions to ſtay the proceed- 
ings of that and the other courts. Beſides, if the lord 
chancellor did not grant out writs, the courts of common 
pleas and king's bench would fit ſtill and have nothing 

| | to 
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to do. And before the ſtatute of Magna Charta he uſed 
to deny them; nor did he grant any writs then but upon 
great fines (Doctor and Student, c. 8. ); ſome of 
which fines had been before that time moderated by king 
John by his charter 7 Febr. ann. 1. in Libro' Chartarum 
Archiepiſcopi Cant. And if the Regiſter be the moſt an- 
tient book of the law, (as it is ſaid 4. Inſtitut. 1405 out 
of Natura Brevium), it will follow tnat the chancery is 
the moſt antient court; for all thoſe writs were framed 
and ſealed in the chancery, and without ſuch writs thoſe 
other courts could not proceed. And the Mirror, cap. 1. 
ſet. 3. faith, that caſes were judged according to equity, | 
before the cuſtoms of the realm were written and made cer- 
tain. 5 | 
By all which it followeth, that the chancery is the ſu- 
perior court. 
Nox let it be faid, that there is no need of a chancery, 
| becauſe that the judges can, and in all ages have judged 
in equity: for although no man did ever, doubt of their 
abilities, yet that they ever did judge in equity (otherwilc 


than as by commiſſion, when they ſit in chancery), or Bu 
that there is any remedy at law by a writ of error after Ca 


judgment for equity, is more than can be ſhewed; cer- 
tainly ſuch a writ was never ſealed in the chancery: but 
that ſaying ſheweth, that there is need of a chancery, and a; 
of equity after judgments at law; and then the queſtion 
will be, not of the thing, but who ſhall be the -judges of 
it. And that certainly is fitteſt to go as it was wont (as 
Jupiter faid of the weather), and not now to be transferred 
to a new Judicature. 

And if the judges ſhould be made chancellors, how 
would they execute that power? Can they examine any | 
man upon oath, whether he hath received all, or part of Hine 
his money upon a bond or mortgage? or whether he hath 
brokena truſt? And will they examine witneſſes vivd voce, 
or grant commiſſions into the country? And how ſhall tho'e 

be 
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be publiſhed ? And if they ſhould do all this; were not this to 
erect a court of chancery in themſelves, and to confound the 
courts of equity and law together ? It might better be faid 
that there is no need of trials by juries ; for trials for criminal 
cauſes were by Orden till H. 3. And then becauſe a general 
W council * had taken away that kind of trial, the king wrote 
to the juſtices itinerant to puniſh ſome, leaving it to their dif- 
cretions how to proceed againſt ſuch other offenders, And 
certainly the lord chancellor and that court are as able tv 
judge a cauſe upon hearing of witneſſes, as twelve coun- 
try jurors. No other countries have any ſuch trials; but 
there is no country but hath chancellors and courts of 
equity to mitigate the rigour of their laws, which rigour 
cannot appear till judgment be paſſed; for before the caſe 

be adjudged, who can know whether the law be rigorous 5 
or no? If therefore, after judgment, there ſhall be no re- 
medy, then the rigour of the law, cannot be mitigated,” 
which were not ſuum cuique tribuere, but rather diſcedere 
ab equitate ſeguendo ſubtilitates. 

AND as to the objection, that by this ſtatute provid- 
ing againſt a ſuperior court, v1z. the parliament, all infe- 
riors are comprehended, to which end the archbiſhop of 
Canterbury's caſe + upon the ſtatute of 13. Eliz. co. was 
alledged; and as to the other, that it is an abſurdity to ſay, 
that the king is within this ſtatute, and the parliament, 
and not the chancery ; it may be anſwered, that it is no 
general rule, that becauſe an act is made againſt a ſupe- 
rior, it ſhould therefore bind all inferiors; for the ſtatute 
of 1. Eliz. that no archbiſhop or biſhop ſhould alien to 
any ſubject, did not extend to prebends, parſons, &c. though 
they were inferior and ſubordinate to the other. But the 
ale of the archbiſhop of Canterbury was 2 corverſa, 

it the ſuperior was not bound by an act made againſt an 
inferior, as may appear by the acts of 31. H. 8. c. 
13, El. c. and of Weſtm. 2. therein mentioned. 


Lateranenſe Anno 1215, cap. 18. + 2. Coke, 46. Mcor, 420. 634. 
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Narren is there any abſurdity at all; for if the king, 
55 that act, had meant to abridge the chancery, 
it is probable the chancery would have been named in it; 
but the king, intending that that act ſhould only extend to 
pleas of the crown, by the words plee roial, there was 
no neceſſity of naming the chancery, that meddled with no 
ſuch pleas; and in other pleas, neither the king nor par- 
liament are bound by this ſtatute, as may qoat by the 
continual practice ever ſince. 

AND where it is ſaid, that the more ordinary the chan- 
cery is, the more miſchief there is; ſo it is faid, the more 
phyſicians the more diſcaſes; yet the diſeaſes are not in the 
phyticians, nor the miſchiefs in the chancery > they are in 
the multiplying of wickedneſs, and that men ſeek to take i 
advantages by extremities of law, which the chancery doth 
remove or mitigate by the rules of equity. 
Or the neceſſity of the court of chancery, ſee more 
hereafter, where the inconveniences, if it ſhould not en 
after judgments, are mentioned. 

SECONDLY, concerning the certificate, and the perſon: 
and gualities of the referees; they are all known to be ei 
great worth and learning, great practiſers in the law courts 
as well as in Chancery, and very ſhortly after were ad- 
vanced to the chiefeſt places in both: they were all then 
of his majeſty's learned counſel (and one * of his privy coun- 
.cil), ſworn to give the king true and faithful counſel, when 
they ſhould be required; and in this caſe they were re- 
quired, and had time to deliberate, and they did retum 
their opinions to hisꝰ majeſty under all their hands, which 
do remain. And can any man think that they, being men 
of ſuch note, would in ſuch a caſe as concerned the ju- 
riſdiction and proceedings in this high court of chancery, 
- (whereof his majeſty himfeif was to give judgment) 
reſpect their practice in chancery, and their own ends, be- 
fore their reputations, allegiance, and "oaths to his ma- 
jeſty? For they were as much ſworn to give their op!- 

® Sir Francis Bacon. Wo 
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nions, in this caſe, 'truly and faithfully, as the judges are, 
when they deliver their opinions in parliament, or when 
they go their circuits, or fit in chancery. 

"  Nx1THER was the conſequence ſo dangerous in that 
the judges were not called to it, for it was a queſtion of 
juriſdiction of courts; and if judges ſhould judge of juriſ- 
ditions, they might bring all under themſelves; therefore 
neither the Judges, nor the lord chancellor, nor any of the 
chancery were adviſed with ; for they might be taken to 
be parties; but the king did adviſe with his learned coun- 
ſel, who were indifferent, and ſworn to give him faithful 
counſel, as is ſaid. And he was a judicious king, and 
knew beſt with whom it was fitteſt for him to adviſe. | 

As concerning the certificate, it will not be amiſs to ſet 
down the ſubſtance of the whole proceedings therein, and 
the reaſons and principles of law which the ſaid referees 
expreſſed and delivered to his ſaid majeſty, as they are re- 


corded. 
His faid majeſty being informed of his difference between 
his two courts of chancery and king“ s bench ; and being 


in the times of king Henry VII. and continually ſince, 
whereof a note was delivered to his faid majeſty, that ſuch 
as complained there were relieved in equity after judg- 
ments at common law, in caſes where the judges could 
not relieve them; directed, that his attorney-general, call- 
ing to him the reſt of his learned counſel, ſhould peruſe 
the ſaid precedents, and ceftify h his majeſty he truth thereof 
with their opinions. 3 


ar N en, dene to his majeſty this anſwer 
as Killoweth: * 1e. 


1 
. 


Fee to your majeſty' s commandment, we have 
adviſedly conſidered of the note delivered unto us of the 
| (precedents of complainings and proceedings in chancery 

after judgments at common uw; and Have alſo ſeen and 
peruſed the 5 out of which the ſame note was ab- 
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ſtrated ; -upen all which we do Gund and objerve the points 
following: 


We find the ſame note is fully verified and maintained 

by'the originals. 
2] We find, that b 
tice of proceeding i in chancery after judgment, and many 
times "after execution, continued from the beginning of 
king Henry the VIIth's reign unto the time of the lord 
chancellor that now is, both in the reigns /eparatim of the 
ſeveral kings, and in the times of the ſeveral chancellors, 
© whereof divers were great learned men in the law; it being | 
in caſes where there is no remedy for the ſubject by the 
ſtrict courſe of the common law, unto which the judges 
are ſworn. 

Ws find, that the proceeding i in chancery hath been 
after judgment in aQtions of ſeveral natures, 8s well real as 
perſonal: 

W find it hath. been after judgment in your majeſty's 
ſeveral courts, the king's bench, common pleas, juſtices in 
oe. 

"We find it hath been after judgment obtained upon ver- 
ac, demurrers, and where writs of error) have been 
brought. 

Wk find, i in many of the caſes, that the faid judgments 
are expreſsly mentioned in the bills in the chancery them- 
ſelves to have been given, and relief prayed thereupon, 
ſometimes for ſtay of execution, ſometimes after execution, 
of which kind we find a * number in king Henry the 
VIIch's time. ok 
Wr find the matter in * laid in ſuch bills, in moſt 
of the caſes, to have been matter precedent before the ſaid 
f judgment, and not matter of agreement after. 
r 
orders, and injunctions, and decrees thereupon 

harging and releaſing of the judgments, or avoiding 
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the poſſeſſion thereupon obtained; and fometimes for the 

mean profits, and the releaſe of the coſts, &c. 

W᷑ꝝ find in ſome of the caſes, that this very point, that 

judgment hath been given, hath been ſtood upon by the 

defendants, and alledged by them by way of demurrer, and 

overruled. 

WE, find, that the judges themſelves in their own courts, 

when there appeared unto them matters of equity, becauſe 

they, by their oath and office, could not ſtay the Judgment 
(except it were ſome ſmall time), have directed the parties 

to ſeek relief in chancery. 

Wr find, that it hath not only been done in the times of 
the ſeveral chancellors, but by the judges themſelves; and 
that without difficulty, while they fat in chancery, in the 
vacancy or abſence of the chancellor. 

We find the hands of ſundry principal counſellors at law, 
whereof diyers of them are not judges, and ſome of them 
are now in chief place, to bills in this kind. 

LasTLy, there were offered to be ſhewed unto us 
many other precedents, whereof we heard ſome read, and 
found them to be of like nature with thoſe contained in 
the note. | 


r 


AND afterwards a caſe was preſented to his * as 
followeth: | 


A. hath a judgment and execution in the king's bench 
or common pleas againſt B. in an action of debt of 10001. 
and in an ejactione firme of the manor of D. B. complains 
in the chancery to be relieved againſt theſe judgments ac- 
cording to equity and : conſcience, allowing the judgment 
to be lawful and good by the rigour and ſtrict rules of the 
common law, and the matter in equity to be ſuch as the 
Judges of the common law, being no judges of equity, but 
bound by their oaths to ds the law, cannot give any ro- 
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medy or relief for the ſame, either mmm. or 
by any other means. 


ſel« 


WHETHER the chancery may relieve B. in this or hh 
like cafes, or elſe leave him utterly remedileſs and undone ? 
And if the chancery be reſtrained herein by any ſtatute 
of præmunire, then by what ſtatute, and by what words 


in any ſtatute, is the chancery fo reſtrained, and conſcience 4 
and equity excluded, baniſhed, and damned? <j 
Watcn caſe his majeſty reſerred again to his faid at- ii, 
torney and learned counſel, calling to them the prince's at- en. 
torney, who returned this anſwer. 8 a 
 'AccoRDING to your majeſty's commandment, we have 4 
deliberately adviſed of the cafe ſent unto us by the lord # 
chancellor, and of the ſtatutes, as well thoſe of præmunire R 
as others, as far as (we take it) may concern the caſe. p- 
And for our better information herein, we have thought 
fit to ſend for and peruſe the original records themſelves, q 
remaining in the Tower of London, of thoſe ſtatutes not : 
only appearing upon the rolls, but alſo upon the original roll * 
of petitions in parliament, with the king's anſwers, which : 
is the warrant to the rolls of parliament. We have taken 
into conſideration as well book law, as divers other acts 5 
of parliament which may give light unto the ſtatute where- 
upon the queſtion properly grows, together with ſuch an- P. 
tient records and precedents as we could find, as wel a 
thoſe, which maintain the authority of the chancery, 2 1 
thoſe which ſeem to impeach the fame, And upon the 5 
whole matter we are all of opinion, that the chancery may a 
give relief in the caſe in queſtion; and that no ſtatute of a 
præmunire or other ſtatute reſtraineth the ſame, Y 
Ax becauſe we know not what uſe your majeſty wil f 
be pleaſed to make of this our opinion, either for the time a 
preſent or future, we are willing to ſhew ſome reaſons d 


ide ſame, not thinking fit to trouble 9 with al 
thoſe 
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thoſe things whereupon we have grounded ourſelves, but 
ſelecting out ſome principal things which moved us to be 

of this our opinion, to the end the ſame may be a fuller 
object of your majeſty's princely judgment, whereunto we 
3 always ſubmit ourſelves. 
= Anp firſt of all, we muſt lay for a ſure PN Wi FE 
A which was contained i in our former certificate concerning 
me continual practice by the ſpace of ſix ſcore years, in the 
times of king Henry VII. king Henry VIII. king Ed- 
ward VI. queen Mary, and queen Elizabeth, of this au- 
thority; and that not only in thoſe times when the au- 
Wthority was managed by the biſhops, which might be 
W thought leſs ſkilful or leſs affectionate towards the laws of 
the land, but alſo by divers great lawyers, which could nut 
but both know and honour the laws as the means of their 
advancement; fir Thomas More, the lord Audely, the lord 
Rich, fir Nicholas Bacon, fir Thomas Bromley, fir John 
Pickering. 
AnD further, that moſt of the late judges of the king- 
dom, either as judges when they fat in chancery by com- 
miſſion, or as counſellors at law when they did ſet their 
hands to bills, have by their judgment and counſel upheld 
the ſame authority, And therefore foraſmuch as it is a true 
| ground, that optimus legum interpres «ft conſuctudo, eſpe- 
cially when the practice or cuſtom paſſeth not among vulgar 
perſons, but among the moſt high and ſcient magiſtrates of 
the kingdom; and when alſo the practiſing of the fame 
ſhould lie under fo heavy pain as præmunire, this is unto 
us a principle and moſt implicit ſatisfaction, that thoſe ita- 
tutes ought not to be conſtrued to extend to this caſe, 
And this of itſelf we know is of far more force to move 
your majeſty than any opinion of ours, becauſe kings are 
fitteſt to inform kings, chancellors to teach chancellors, 
and judges to teach judges, 

BvT of our ſcience and profeſſion, we have thought fit 

to add theſe farther reaſons and proofs very bricfly, becauſe 
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in fo antient a poſſeſſion of juriſdiction we hold it not fit 
to amplify. 

THz ſtatutes upon which this queſtion grows are prin- 
cipally two; Whereof one is the ſtatute of præmunire, and 
the other is a ſtatute of ſimple prohibition, That of præ- 
munire is that of 27. E. 3. c. 1. The ſtatute of ſimple 
prohibition is the ſtatute of 4. H. 4. c. 23. There be 
divers other ſtatutes of both kinds, but the queſtion will the 


reſt principally upon theſ: two, as we conceive. res 

Fox the ſtatute of 27. E. 3. it cannot in our opinions N wi 

extend unto the chancery, for theſe reaſons: che 
— 6. 


Fixsr, out of the miſchief which the ſtatute provides 
for and recites, viz. that ſuch ſuits and pleas againſt which WF fo. 
the ſtatute is provided, were in prejudice and diſinheriſon | 
of the king and his crown, which cannot be applied to the tn 
chancery; for the king cannot be diſinherited of juriſdic- 
tion, but either by the foreigner or by the ſubject, but 
never by his own court. 

Our of the remedy which the ſtatute appoints, vz. 
that the offender ſhall be warned within two months to 
be before the king and his council, or in chancery, or 
-before the king's juſtices of the one bench or the other, &c, 
by which words it is oppoſite in itſelf, that the chancery 
ſhall give both the offence and the remedy. 

Our of the penalty, which is not only ſevere but hoſ- 
tile, namely, the offender ſhall be put out of the king's 
protection; which penalty altogether favours of adhering 
to forcign juriſdiction, and would never have been inflict- 

ed upon an exceſs only of juriſdiction in any of the king's 
courts, as the court of chancery, 

Our of the ſtatutes precedent and ſubſequent, as 25, E. 3 

Co 1. and 16, R. 2. c. 5. which are of the fame na- 
ture, and cannot be applied but to foreign courts; for the 
word alibi, or elſewhere, is never uſed but where Rome 
is named, ctpecially before the digundtive i in this ſtatute, 

which 
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which only gives the colour, viz. that they which draw 
any out of the realm in plea whereof the cognizance per- 


be given in the king's.court, or which do ſue in any other 
court, to impeach the judgments given in the king's court; 
WE this laſt disjunctive, we ſay, which muſt go farther than 
courts out of the realm, which are fully provided for by 
the former branch, hath ſufficient matter to work upon in 
reſpect of ſuch courts, which, though they were locally 
within the realm, yet in juriſdiction were ſubordinate to 

W the foreign; ſuch as were the legates court, the delegates 
7 court, and in general all the eccleſiaſtical courts at that 


es time, as it is expreſsly conſtrued by the judges in 5. E. 4. 
ch folio 6, | 

m I this, the ſight of the record of the petition doth clear 
de the doubt, where the ſubjests do ſupplicate to the king to 
5 ordain a remedy againſt thoſe which purſue in other 


courts than in his own, againſt judgments given in his 
court; which explains the word other to be, other than the 
king's court. 

Wrrn this agrees notably the Book of Entries, which 


tranſlates the words in other court, not in alid cur” fed in 
altend curid, 


" Tux ſtatute of 27. E. 3, being in corroboration of the 
common law, as itſelf recites, we do not find in the Re- 
6 giſter any precedent of the writ ad cur regis, which are 
S framed upan theſe caſes, that were afterwards made penal 
— by præmunire, but only againſt the eccleſiaſtical courts. 


LAS TTV, we have not found any precedent at all of any 
conviction upon the ſtatutes of præmunire of this nature 
for ſuits in chancery, but only two or three bills of in- 


dictment preferred; 2 nihil inde venit, for aught appears 
to us, 


To which reaſons there is na anſwer at all given in 
thoſe Inſtitutes, nor notice taken of them, but of the privy 
| el 


taineth to the king's court, or of things whereof judgments 


7. 
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ſeal for the inrollment of king James's judgment grounded 
- upon them, which appears to be twenty-eight years before the 
publiſting of thoſe books; ſo long did that judgment reſt in 
peace; only againſt the laſt reaſon there is mention made 
of ſome indictments preferred upon this ſtatute, viz, againſt iſ 
, Heydon, Lloyd, Dewſe, Heale, but they do rather confirm 

than refute that reaſon; for it is not ſaid guid inde venit, PF?” 
There is no precedent alledged of any conviction upon 

thoſe inditments; and a man that is indicted is not there- 
fore guilty. And as to the other againſt fir Anthony 4 * 
Mildmay, who in the faid Inſtitutes “ js faid to have pur- 
chaſed and pleaded his pardon, that doth not prove him 

guilty neither; for any man that hath a coronation or 
parliament pardon will rather plead it than be troubled RF” 
with a wrangling adverſary ; or will purchaſe a pardon, 
rather than run ſo great a danger as the penalty of a 
præmunire upon the verdict of twelve men, when he is 1 
doubtful that the judge's opinion may be againſt him, and WW" 
that he would declare the law to be fo. | | 
Ay farther, it is obſervable, that this ſtatute is not 
fully recited in thoſe Inſtitutes, for it ends at thoſe words 
eient jour; ſo the clauſe of the remedy which is to be 
given by the chancery, which followeth, and is mentioned 
in the ſecond reaſon, is not recit2d; although the remedy 
which is to be given by the judges, is recited afterwards 
in the fame chapter, 
- NeiTHER are the words en autri court ; wel tranſlated; 
for they do not ſignify, as it is there, ( in any other court,” 
where the word any is added more than is in the original, 
but © in the court of another,” in alterius curid; for autri 
cannot agree with court, they differ both in caſe and 
gender. The fame word is uſed in the laws of William 
the firſt, c. 14. Ki. alteri eſpouſe purgiſt; qui ſponſam 
 alterins vitiaverit [not aliam]. And cap. 33. Li naifs qui 
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partes de ſa terre dunt il oft nez event a autri terre, nuls 


el retenget, Ac. Nativus qui diſcedit a terra ubi natus ęſt, & 
enit ad terram ALT ERIUs, nullus eum retineat. And again 


n the ſame chapter in the ſame ſenſe, And 14. E. 3. c. 2. 


 reſentments que nous ſerrent devolutz en autri droit. And 
5. E. 3. c. 1. bis, and c. 2. Que le roy ne prendroit title 


5 W preſenter a nully benefice en autri droit, &c, that the king 
vill not take title to preſent in the right of another man, &c. 
and in many other places; but it is always underſtood of 


another,” not © any other,” as is there tranſlated : and then 


And fo the chancery (being the king's court and not the 


court of another) cannot be within this ſtatute, no more than 
the kings bench. For judgments given in the common pleas 
are examined and reverſed by writ of error in the king's 
bench; but neither writs of error nor attaiuts being 
excepted out of this ſtatute, the king's bench ſhould fall 


within it, as well as the chancery, or any other of the king's 
courts. 

AND if it be faid that the former judgment was no legal 
judgment, becauſe it is reverſed upon matter appearing upon 
the record, and ſo ought not to have been judged at all; yet 
it was a judgment given in the king's court, and, by the 
conſtruction of this ſtatute, it ought not to be queſtioned or 
overthrown in any other court, The conſideration thereof 
made thoſe to look about them, when they ſaw themſelves 
not unlike to fall into the pit which they went about to dig 
for others, whereof they ſhewed more fear than the chancellor 
did, as appears by the coming off. 

SO the chancery and all other courts within the realm 

(except ſuch as were ſubordinate to the court of Rome, 
| which were the courts of another, not of the king) being 


' Cleared from this ſtatute, the other ſtatyte of 4. H. 4. c. 22, 


doth 


43 


e ſenſe muſt be, That whoſoever ſhall ſue in another man's p,.,...:.. bath 
+ court than the king s, ſhall, &c. which no doubt was the in- 
ent of this ſtatute, as is touched in the fifth and ſixth rea- 
ins, to which there is no anſwer given. 


now no place, 
ſecing there is 
ro pleading 
alibi quam in 
cur regis. 


Smith's ©om- 
monwealth, lib, 


3. C. Ile 
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ON THE JURISDICTION OF THE 


doth follow to be conſidered ; and therein it will not be iſ: 


FirsT, To recite a former petition of the commons in 


the lame parliament, to which part of the king's anſwer uo 


this petition doth relate, and likewiſe the ſtatute itſelf. 


SECONDLY, The reaſons given to king James by the ſaid ; „ 
referces of their opinions upon this ſtatute, and his fail ; 


majeſty's judgment upon both ſtatutes. 

THriRDLy, Some farther obſervations upon this ſtatute, 
upon which the ſaid referees might ground their opinions, 
though they did, as they ſay, forbear to expreſs them. 


THe petition and the ſtatutes, as they are upon the 
parliament rolls, and as the ſtatute is in print, both in the 
CO” and Engliſh, are as followeth : 


ROT” PARLIAMENTI DE ANNO REGIS HENRICI QUART! 
QUARTO, | 


> ITEM print les communes que come en les eflatutes, faitz a 
W:ftminſter Pan de regne le roy ayel notre ſeigneur le roy que 
ore e Pan de ſon regne xxv. entre autres ęſtoit ordeigne que 
nully delors ſoit pris per petieian ou ſuggeſtion fait a notre 

ſeigneur le roy ou ſan conſeil fs ceo ne ſoit per enditement ds 
laialx gents de la viſue ou tiel fact fi fiſt en due manere ou 
proceſs fait per briefe ariginal ne ouft de fon frauktenement fil 
ne ſoit meſme duement en reſponſe & forjudge dicel per force 
de ley, Et outre ceo en Feſtatutz fait 4 Weſtminſter Fan de 
regne meſme le roy Edward xlit eft efſentu & accarde pur bone 
governance de la commune que nul home ſoit mis a reſpondre 
'fans preſentment devant juſtices ou choſe de record ou per deve 
proceſſe et briefe original ſolont ancient ley de la terre et ſi 
rien dejore enavant ſoit fait Pencontre fait void en ley & ten 
pur null mes pur error et non obſtant guiel eſtatut' puis encea 
plufors de uvauz liegezount gie grevez per diverſes briefes & 
latres aſcuns per ſimples ſuggeſtions ſans autres choſe trove 

aunts 
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unt hors de la chancellary ſur certein peine compriſe en y 
un de comperer devant vox en votre chancellarie ou conſeil 
Liuns per briefs iſſantx hors de votre exchequer quia datum 
Weſt nobis intelligi er aſcuns per lettres ſouth votre prive 
ale de comperer devant votre conſeil a tres grant arreriſment 
"rf hiegez et encontre VoZ leyes et eſtatutz avantditꝝæ : que 
pie dordeigner que les eftatutz avantditz de ceo enavant 
ient pleignement gardes et outre d' ordeigner que briefs & 
tres avantditz ſoient de tout ouſter & que nul liege del roy 
it arte de comperer ou reſpondre per nul tiel brief ou lettres 
re mis a perde de lour biens ou chateux & celuy que face tiel 
oge/tion en temps avenir ſur nully de voz liege ſoit ceo a 
„ neſmes votre conſeil chanceller ou treaſorer ou devant voz 
Warns de la exchequer que celuy que face tiel ſuggeſtion trove 
Wore et ſufficient ſeurty daverer ſa ſugge:ion a fin que ſi celuy 
We enſi oft accuſex de fon bone gree vient en le lieu ou Va- 
antdit ſuggeſtion eft et traverſe Pavantdit ſuggeſtion ſoit fon 
raverſe reſceu ſans delay et fil ſoit trove encontre celuy que enft 
iel ſuggeſtion et pur celuy que enſi eff accuſes que celuy que 
/ oft accuſez recover ſez damages vers Paccuſour a taxer 
per meſme Penqueſte per quiel il eft enſi acquite eiant regard a 
a diſclaundre caſtages et labors pur ſa defence et outre face fyn 
t ranſom a roy et ſon corps pris a demorer pur un an en 
priſone pur la fauxiſme avantdit et que ceſte ordinance 


ou 
fl uggeſtions pendant nient uncore diſcuſſex. 
ret 


lenvoyer pur aſcuns ſes lieges quils nont fait devant ſes 
eures mais neſt pas Pentencion meſme notre ſcignieur le roy 
Wee meſmes ſes officers tant ſe abſtinerent quils ne purront 
envoier pur ſez ligez en matires & cauſes neceſſaires come il 


"a efte fait en temps des bens progenttours meſme notre 
ſeignicur le ray. | 


LE ROY VOET chargier ſes officers de leur plus abſtenir 


xtende ſibien a temps paſſe come a temps avenir de tieux 


Reſp. 


0 


Suggeſtion 78. 


fiſth year of his reign, amongſt other things it was ordainel * 


of the exchequer, quia datum ęſt nobis intelligi ; and fone 


your laws and ftatutes aforeſaid : that it may pleaſe you to 


ON THE, JURISDICTION OF THE 


THE SAME IN ENGLISH. 


ITEM, the commons do pray, that whereas in the ſtatuts 1 
made at Weſtminſter in the year of the reign of king Edwar!ſ 
grandfather to our lord the king that now is, in the twenty 


that no man ſhould thereafter be impriſoned upon petition a | 
ſuggeſtion made to our lord the king, or his counſel, but h 4 
indictment by lawful men of the viſnage where the fact wal 
done in due manner, or by proceſs made by original writ I 
nor be put out of his frechold, unleſs he were duly brought ul 
anſwer and judged out of the ſame by the law. And farbe: 
in the ſtatutes made at Weſtminſter, in the forty-ſccorill 
year of the reign of the ſaid king Edward, it was aſſented ani 
accorded, for the good government of the commons, th: 
no man ſhould be put to anſwer without preſenting befor: 
juſtices, or matter of record, or by due proceſs, and writ 
original, according to the ancient law of the land; and ii 
any thing hereafter ſhould be done to the contrary it ſhoul. 
be void in law, and holden for null and error; and notwith: 
ſtanding the ſaid ſtatute, many of your ſubjects have ſinc: 
that time been grieved; ſome upon bare ſuggeſtiom 
without proof by divers writs and letters iſſuing out of the 
chancery upon a certain pain therein mentioned to appez 
before you in your chancery or council; ſome by- writs on 


by letters under your privy ſeal, to appear before you 
council, to the great hindrance of your ſubjefts; and again 


ordain, that the ſaid ſtatutes may from henceforth. be full 
kept; and farther, that the writs and letters aforeſaid may be 
altogether taken away, and that none of the king's ſubjecb 
may be compelled to appear or anſwer by any ſuch writ « 
letters, nor made to loſe their goods or chattels; and that he 
that ſhall. make ſuch ſuggeſtion againſt any of your ſubjecb 
hereafter, whether it be to yourſelf, your council, chancellor, 

or 
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Wc treaſurer, or before your barons of the exchequer, that he 
What makes ſuch ſuggeftion may find good and ſufficient 
Wurety to prove his ſuggeſtion, to the end that he that is ſo 
Wccuſed may freely come to the place where the ſuggeſtion is 
made, and traverſe the faid ſuggeſtion ; and that his traverſe 
Way be received without delay: and if it be found againſt him 
hat ſo made the ſuggeſtion, and for him that is ſo accuſed, 
then he that is ſo accuſed may recover his damages againſt 
ie accuſer, to be taxed by the ſaid inqueſt by which he is 
WEcquitted, having regard to the ſlander, coſts and labour in 
is defence; and farther may make fine and ranſom to the 
ing, and be impriſoned for a year for the falſehood aforeſaid ; 

Wand that this ordinance may extend as well to the time paſſed 

to come, for ſuch ſuggeſtions as hang undecided. | 


THE — will charge his officers to be more ſparing to 
end for his ſubjects than they have been heretofore. But i it 
is not che intention of our faid lord the king, that his ſaid 
| officers ſhall ſo far refrain, that they may not ſend for his ſub- 
jects in matters and cauſes neceſſary, as hath been done in 


fte OT” PARLIAMENTI DE ANNO QUARTO REGIS HENRICI 
pea bled . QUARTI. 

s ou | | | 
"We" ITEM priont le communes que come ſibien en plee roial come 
you perſonal apres judgments renduz en les courts notre ſeignieur 


the times of the good progenitors of our faid lord the king, 


Anſwer, 


Plea royal and 


inf le roy les parties ſont faits venir ſur grief peine a la foith 
u to devant le roy meſme. a la foith en conſeil tf ala faith. en 
fully parliament de ent reſpondre de novel agrand amentiſſement de 
y be parties avantditz & que pluis eft en ſubverſion de la commune 
jech ley del terre pleeſea notre treſercelent & tregracious ſeignieur 
* le roy de ent ordeigner remedy iſſmt que apres judgment rendu 
at he en toutz courts notre ſeignieur le roy les parties & leur heirs 
jech ent ſoient en pees tam le judgment ſoit anientz per atteint au 
lot by error 15 error y ad came il ad efte per la 8 uſer en temps de 


VIURY 
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vouz treſnoble progenitours roys dE n & en | meſine 1 


manere come affiert ſoit cheſcun matire que pourra «ſtr: 
terminee per la commune ley & que due peine ſoit ordeynee en 


ceft preſent parliament envers ceux que purſuent le contren 
et ces pur Dieu & en le Ae. de toutz eftates de roialn. 


' .  TOUCHANT i. b aneh de ceſ petition quant a 
judgments renduz en court le roy LE ROY LE VOET A 
guant al ramnant de meſme le petition il ft __ | 
IN entre les communes petitions, 


$6 +4 
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ITEM, The commons do pray, that whereas as well in M 
plea royal as perſonal, after judgments given in the courts of 
our lord the king, the parties are made to come upon great 

pain, ſometimes before the king himſelf, ſometimes in 
council, ſometimes in parliament, to anſwer thereof anew, to 
the great undoing of the parties aforeſaid, and, which is 
more, in ſubverſion of the common law of the land : that 
it may pleaſe our moſt excellent and moſt gracious lord the 
king thereof to ordain remedy, ſo as. after judgments given 
in all courts of our lord the king, the parties and their heirs 
may be thereof in peace until the judgment be undone by 
attaint or by error, if there be error, as hath been by the 
aw in uſe in the times of your noble progenitors kings of 
England ; and in the fame manner as it is meet that every 
matter may be (that can be) determined by the law; and 
that due pain may be-ordained in this preſent parliament 
"againſt thoſe that do purſue the contrary ; and that for 
God his fake and infalvation of all the eſtates of the realm, 


TOUCHING the firſt article of this petition, as to 
Judgments given in the king's court, LE ROY LE 
FOET : and as to the remnant of AR". Ne it 3s 

STATUTUM 


UR T OF CHANCERY, 


tre 


een 
ren 
lme, I As it is in the printed Statutes in French, 


BTATUTUM DE ANNO QUARTO HENRICI QUARTH, 
CAP, 2.2. 


EC. | ; ; 
oy F ITEM, Come fibien en ple roial come perſonel apres 
Wudoments renduz en ler courts notre ſeignieur le roy les 
dur FR ſont faitz venir fur grevouſe peine a le foits devant le 
nns & a la foitz devant le conſeil du rey, & a le foitz 
Wor parliament dent rendre de novel a grand anientiſſement des 


Wordeines eft & eflablies que apres judgements rendus en les 
Wcourts le roy les parties & tour heires ent ſoint en pees tangue cl 
mudgement ſoit anientes per atteint ou per errour ſi errour y ad 
ome il ad efte uſes per la ley en temps des progenitaurs notre 
git ſergnieur bt roy. 


THE STATUTE IN ENGLISH Is PRINTED THUS: 


ITEM, Where as well in plea real as in plea perſonal, 
after judgment given in the court of our ſovereign lord the 
king, the parties be made to come upon grievous pain, 
ſometimes before the king himſelf, ſometimes before the 
king's council, and ſometimes in the parliament, to anſwer 
thereof of new, to the great impoveriſhing of the parties 


land. It is ordained and eſtabliſhed, that after judgments 
given in the courts of our ſovereign lord the king, that 
parties, and their heirs ſhall be thereof in peace till the 


error), as hath been uſed by the laws in the time of the 
progenitors of our aforeſaid lord the king. 

Tars ftatute (as hath been obſerved) is but thrice 
mentioned i in all the Jaw books, once in Doctor and Student, 
Voz. I. E and 


parties ſuis ditz & en la ſubverſion del commune ley del terre 


aforeſaid, and in the ſubverſion of the common law of the 


hudgment be undone by attaint or by error (if there be 


Cap. 22. 
* 


ON THE JURISDICTION OF THE 


and twice in thoſe Inſtitutes, And if the ſuppoſed author 
did intend in thoſe Inſtitutes to make a queſtion, he did 
then not keep his word given to the lords of the council, 
which was, © that he would not draw it into queſtion, nor 
« maintain any difference between the courts,” as it is en- 
tered in the council-book before - mentioned. And if the 

publiſher of thoſe books hath done it contrary to his inten- 
tion, he hath not done well to publiſh ſuch opinions to 
make a difference without the author's intention : but 
howſoever it doth appear, that thoſe books of Inſtitutes 
were printed but in the year 1644, which was 241 years 
after the making of this ſtatute ; and it is ſtrange that in 
all that time there ſhould be no occaſion given, nor opi- 
nion delivered, that the chancery ſhould be within that 
ſtatute z but now to be found out ſo long after. For Seint. 
German, in his book intituled Doctor and Student, though 
he faith, that by this ſtatute Judgments given in the king's 
courts ſhall not be examined in chancery, parliament or 
elſewhere, and that it is a good law (wherein notwithſtand- 
ing he doth miſtake), for the « chancery” is not named in that 
ſtatute, nor the word «elſewhere ;” yet he ſaith farther, that 
many miſchiefs may happen thereby: for that ſtatute was 
made, faith he, toeſchew the inconveniences that otherwiſ 
plaintiffs (though upon never ſo good grounds) ſhould 
ſeldom come to the effect of their ſuits; but that it 
prohibiteth not equity, but only the execution of the judg- 
ment, lib. I. cap. 18, Beſides, that book giveth a general 
rule, that where any thing is excepted from the general 
 euſtoms and maxims of the law by the law of reafon, reme- 
dy is given in chancery by up, and an injunction is 
obtained to ſtop proceedings at law, lib. 1. cap. 17. And 
in caſe of a bond (he faith plainly}, if the money be paid 
and there be no acquittance, the law is not that it ſhould be 
paid again; for that law were againſt reaſon and conſcience; 


_ the party hath his Ry by ſubpana; and ſo in wo 
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other caſes where conſcience ſerveth for him, caps 12.5 
W which is as much as the chancery doth or ever did deſire. 
= Anp ſo there is no authority in all the books of the 
u againſt this practice in chancery, and the only book 
chat mentioneth this ſtatute is for the chancery. 


SzxconDLyz The referees do certify his faid majeſty, 
at this ſtatute was made againſt proceedings within the 
Wh calm, and not againſt foreign, and therefore hath no pe- 
Wnalty annexed ; nevertheleſs, they ſay, We conceive it ex- 
ends not to the chancery in the caſe delivered for theſe 
eaſonss: 


Fuss, The ſtatute recites where the parties are made 
o come upon grievous pains, ſometimes before the king 
imſelf, ſometimes before his council, and fometimes in 

parliament, to anſwer thereof anew, &c. where it appeareth 
hat the chancery is not named, which could not have 


deen forgotten, but was left out upon great reaſon, becauſe 
charicery is à court of ordinary juſtice, for matter of 
equity, and the ſtatute meant only to reſtrain extraordinary 
ommiſſions and ſuch like. 

SECONDLY, This appeareth fully by view and compar- 
ng the two petitions which were made the ſame parliament 
H. 4. placed immediately one after the other; the firſt 
wich was rejected by the king, and the ſecond whereupon 
as ſtatute was made; the firſt being to reſtrain three or- 
linary. proceedings of juſtice, viz. in the chancery by 
une, in the exchequer, and before the king's council by 
proceſs of privy ſeal, unto which the king makes a royal 
d prudent anſwer in theſe words: „The king will charge 
his officers, to be more ſparing to ſend for his ſubjects by 
ſuch proceſs than they have been heretofore ; notwith- 
ſtanding it is not his mind, that his officers ſhall ſo far be 
reſtrained, but that they may call his ſubjects before them 
in cauſes neceſſary, as it hath been done in the times of 
his good progenitors,” And then immediately follows 


I A E 2 a petition 


on THE JURISDICTION OF THE 
petition (whereupon the act now in queſtion was made), 
unto which the king gave his aſſent, and wherein no men- 
tion is made at all of the chancery or exchequer. 


Tump x, If the chancery ſhould be underſtood to be 
within this ſtatute, yet this ſtatute extends not to this caſe; & 
for the words are, that the king's ſubjects, after judgments, | 
are drawn to anſwer thereof anew; which muſt be under- |. 


Rood, when the ſame matter formerly judged is put in iſſue M 
or queſtion again: but where the cauſe is called into chan- 
cery only upon point of equity, there, as the point in 
equity was never in queſtion in the common law courts, { 
the point of law, or fact that concerns the law, is never in 
queſtion in the chancery; and ſo the ſame thing is not 
twice in queſtion, or anfwered anew, for the chancery 
doth ſupply the law, and not croſs it. 

: FouRTHLY, It appeareth to e ITY the 
cole of error and attaint in the faid ſtatute, what juriſdiction 
it was that the ſtatute meant to reſtrain, vix. ſuch jutil- 
diction as did aflume to reverſe and undo the judgment, 2 
error and attaint doth ; which the chancery never doth, but 
leaves the judgment in peace, and only meddleth with the 
corrupt conſcience of the party ; for if the chancery doth 
aflume and reverſe the judgment in the point adjudged, it 
is void, as appears by 39. E. 3. c. 14. 

Fir rhry, We find no precedents of any proceedings 
to conviction or judgment upon any indiftment framed o 
grounded upon this ſtatute, no more than upon the ſtatute 
of præmunire; and the late indictments are contra diver/: 
fatuta, not mentioning the particular ſtatutes, | 
LASTLY, It were a great miſchief to force the fubjectin 
all caſes to ſeek remedy in equity, before he knew whe- 
ther the Jaw will help him or no; which oftentimes he 
cannot do till after judgment; and therefore he is to fer 
his falve properly, when he hath his hurt. 12 45 
Tnenx be divers other things of weight, which we have 
deen and confidered of, whereupon we have grounded ou 


py, but we” — — 
vr 
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1 a Hour majeſty to direct that the ſaid officers ſhall attend 
Wy Wich their precedents, we ſhall give your majeſty faith- 
ſſue ful report of them ag. we ny os of this other. Al 


; . Kc. 


t in i F . Bacon, Hen. Teluerton, 
55 fo Hen. Montagu, Randl. Crew, 
r in Jobn Walter. 


| ſolloweth: 


FoRA$SMUCH as mercy and juſtice be the true ſupporters 
of our royal throne, and that it properly belongeth unto 
us in our princely office to take care and provide, that 
our ſubjects have equal and indifferent juſtice miniſtered 


Win this caſe, and that we have been attended by the clerks - 
of the chancery with the precedents of that court, and 
have not been attended by any officers of the king's bench 
Noich any -precedefits of indictments—if it ſhall. pleaſe 


Urox which aurilficace the king gave his judgment x as 


The king's 
judgment. 


we unto them; and that where their caſe deſerveth to be 
w_ relieved in courſe of equity by ſuit in our coùrt of chan- 
4 cery, they ſhould not be abandoned and expoſed to periſh 
= under the rigour and extremity of our laws: We in our 
ing: princely judgment having well weighed, and with mature 
_ deliberation, « conſidered of the ſeveral reports of our, learned 
_ counſel, and all the parts of them, do approve, ratify and 
1 confirm, as well the practice of our court of chancery ex- 
; preſſed in their firſt certificate, as the opinions for the law . 
Au vpon the ſtatute mentioned in their later certificate, the 
* ſame having relation unto the caſe ſent unto them by our 
fr chancellor. And do will and command that our chancellor, 


hereafter deſiſt to give unto our ſubjects upon their ſeveral 
complaints now or hereafter to be made, ſuch relief in equity 
KY (notwith= 


or keeper of the great ſeal for the time being, ſhall not 
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them) as ſhall ſtand with the merit and juſtice of their 
cauſe, and with the former antient and continued practice 
and preſidency of our chancery. And for that it apper- 
taineth to our princely office only, to judge over all judges, 
and to diſcern and detcrmine ſuch differences as at any time 
may and ſhall ariſe between our ſeveral courts touching 
their juriſdictions, and the fame to ſettle and determine, as 
we in our princely wiſdom ſhall find to ſtand moſt with 
our honour, and the example of our royal progenitors in 
the beft times, and the general weals and good of our 
people, for which we are to anſwer unto God who hath 
placed ys over them; Our will and pleaſure is, that our 
whole proceedings therein, by the decrees formerly et 
down, be inrolled in chancery, there to remain of record, 
for the better extinguiſhing of the like differences and 
queſtions that mey wiſe | in future times, 


bur Regen, 18 July 145 1016˙ 
Fran. Bacon, Hen. Weben 


At which becher ineolled i in chance, 


Is farther yindication of which 1 of his aid 
majeſty, and to ſhew that the chancery i is not within the 
ſtatute, I deſire that wage four things Sc eaken Inty 
conſideration : : 


| "Dips Vila ee Mims e of alk of lai i 
thoſe times, and how they do now differ. 
SECONDLY, The words of this ſtatute.” 
, TmxvLY, What the miſchiefs and A were 
chat obcafioned this ſtatute. | 


e, What Ny e bach been ever fince 


Fins; 


* 
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Finzr, Concerning the forms of making of laws in 
thoſe times, it appeareth upon the rolls that moſt of the 
laws were then preferred to the king by way of petitions, 
W and that the lords, at the firſt fitting down of their houſe, 
% did appoint receivers and tryers of petitions; a form yet 
WE uſd, and was done this very parliament, but that it is now 
4 pro forms only, as there is no uſe of them; but in thoſe 
times aſter the petitions were, received and had paſſed both 
houſes, they were ingroſſed by the clerk into one roll, and 
ſo preſented to the king. And after the end of the parlia- 
ment, all thoſe acts which the king had aſſented unto, and 
were to be publiſhed as ſtatutes, were extracted into ano- 
ther roll, and tranſcripts made of them under the great 
ſeal of England, and ſent to every ſheriff to be proclaimed 
in their ſeveral counties, printing being not then invented, 
But ſometimes there was not ſo much care taken as ought 
to haye been in making of that ſecond roll, whereby many 
acts are deliyered to us imperfect, whereof ſame examples 
are mentioned 4. Inſtitut, To which this act now in queſ- 
tion might have been added, but that uſe had been made of 
it againſt the chancery, it ſeeming to be neither faithfully 
tranſcribed, nor faithfully tranſlated, and is but abridged, 
and ſeven whole lines together omitted, and yet it is printed 
among the ſtatutes at large, All which may appear by. 
comparing the print with the roll of petitions in that par- 
liament, copies of hoth which are prefixed, © + 
AnD where it was ſaid, that there hath been no con- 
trol for theſe 200 years; that this ſtatute was miſ-printed ; 
and that the learned men of that time knew beft how ta 
print the ſtatute; it is anſwered, that there was no ſuch 
uſe made as now, nor cauſe given to look into it; for it 
| reſted 200 years without any ſuch expoſition as now is 
W given to it; which late expoſition is the - occaſion that 
now it is looked into, examined, and (as is obſerved) 
W ought to be rectiſied: and printing was not then invented; 
We te learnedft man of that age knew not what printing was. 
_—_ Bor 
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Bur thoſe forms of paſſing bills in parliament have 
been ſince altered, which began in king Henry VII.'s time, 
when petitions were ſo many. and of ſuch length that they 
could not well he comprehended in one roll; then every 
petition was changed into the form of an act, and made in 
Engliſh, which before were in French or in Latin, and 
preſented by itſelf; and if the king did not aſſent unto it, 
it was laid aſide and not entered upon the ſtatute roll: and 
ſince printing came up, there hath been no uſe of any ſuch 
ſecond roll to collect the acts to which the king had aſſented, 
nor of making any ſuch tranſcripts for the ſheriff, to pub- 
liſh them, the print ſupplying that turn, But formerly all 
the petitions remained upon the parliament roll, whether the 
king had aſſented unto them or no, as is apparent by the 


roll of this parliament of 4. H. 4. now in queſtion; by 
which it alſo appeareth that before this petition there was 
another petition of the commons, wherein they complain- 
ed, that by writs iſſuing out of the chancery under a pain, 
and out of the exchequer, and letters from the king's coun- 
cil, the ſubjects were made to loſe their goods and chattels 
upon ſuggeſtions; which petition is numero 78. tit. Suggeſ- 
tion ; to which the king did not aſſent (a copy of which pe- 
tition is likewiſe prefixed). And after upon the fame roll, 
numera 110. doth follow this petition now in queſtion, 
titulo Plee "Roial & Perſenel; to which the king doth 
aſſent in part; and as to the reſt he faith, it was anſwered 
above amongſt the commons petitions: whereby it alſo 
appeareth that the printed baoks are miſtaken in faying 
that it is ordained and eſtabliſhed ; for it is but the prayer 
of the commans (a part whereof is not recited) that it 
may be ordained and eſtabliſhed ; the king's os —_ 
WI TY She /f bo 


r The TOY of this Ae as they ſtand 
upon the roll of petitions to which the king gave his an- 
ſwer, and upon the ſtatute roll, which is extracted out of 
it 1 they * one > (rom the other, and the rol! 

of 
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Wof petitions being the warrant for the ſtatute roll, the ſenſe 
or that act ought to be taken out of both ; therefore theſe 
words are to be conlidered, 


Fixsr, What is meant by the words, plee roial, 

= SeconDLY, What by the words, to anſwer anew,” 

SG TrIRDLY, What by the words, a ſubverſion of the 
ommon law, 

W Fouxraty, What by the words, judgments given in 
Itbe king's courts, and in the king's courts. 

= FirrfHly, What by the words, every matter that 
Wray be determined by the common law, 

= LasTLY, What ſhall be faid to be the firſt article of 
bis petition, and what the remanent, 


FirsT, By the words plee roial, for ſo they are written 
Notz in the title and in the preamble of this petition, and in 
e old printed books ( Placita Regia, or Regis Placita ) as 
eey are often called inthe laws of H. 1. c. 7, 9, 10. 34. 524 
re to be underſtood, being the fame as placita corone ; 
or lex corone is all one wich lex regia; as alſo jura 
regia; and jura coronæ. Vid. Leg. H. 1. c. 9. bis, 10, 
13, 33. and the Regiſter fo. 61; and judicia regalin, 
ar. 2. H. 5. num. 15.; and actio regis and cauſa regis, 
Leg. H. 1. 34, 35. And the 4th Inſtitutes 71. faith, they 
are called propriæ cauſe regis, becauſe they are placita 
oronæ regis : and placita coronæ coram rege in parlia- 
mento, are at the end of each parliament roll. 

THEREFORE by theſe words plee roial, pleas of the 
rown are underſtood; for the word roial in French (in 
which language this ſtatute was made) can bear no other 
conſtruction, but of ſomething belonging to the king. 
And that ſenſe doth ſtand well, both with the other words 
of this petition, and with the grievances of thoſe fines 
which occaſioned it, as ſhall be ſhewn hereafter, 

THs tranſlator of this ſtatute (as it is in the late printed 
books in Engliſh) doth render this word by real, where- 
ynto it may be he was induced by the relation of it to 
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perſonel : but the word perſonel, ſtanding in relation to 
rial, maſt ſignify pleas between party and party, and 
not draw roial to be real, in relation to it. But this eon- 
ſtruction of roial by real, the French language, as it is 
faid, will not bear; nor muſt it be interpreted by real, 20 1 
ſuppoſed to be miſtaken by the writer, when it is twice WK; 
written reial, in the parliament rolh and printed roal : Wi 
and where real is to be ſignified it is written real, as choſe i 
real, action real, ſervice reah, and never ratal to ſignify 
real. 

ANy if it were rendered by real, yet it were nothing ax 
to the chancery; for in thoſe times all trials between party 
and party for land, were for the moſt part by real actions 
as writs of entry, writs of right, aſſſe of novel diſſeiſn i 
which laſt was the ſpeedieſt remedy for the recovery of 2 
man's right at common law, Weſtm, 2. c. 29, But 
now. the practice of the law is ſo much altered, that theſe 
actions are ſeldom uſed, and almoſt antiquated; and in- 
ſtead thereof, actions of treſpaſs, of ejeftione firmg, of re. 
plevin, are come up, whereby men are put out of their 
lands, and mean men are returned upon juries, which then 
they were not; and they oftentimes obſerye more a word of i 
the-judge than the teſtimony of the witneſſes, But let the ell 
practice of the law be reduced to what it was in thoſe 
times, and let no man be diſpoſſeſſed of his land, but by ; 
judgment upon a. real plea, and the chancery will meddle 


with no ſuch judgments. And acts of parliament muſt be [ 
conſtrued and taken as the law was holden when they were d | 
made, 2 Inſt. page 2.3 for it is no reaſon to apply this *" 
or any other ſtatutes to judgments upon ſuch pleas as are ry 

he 


invented ſince, and that age knew not or uſed not, 

Bur the word being roial, muſt not be altered to ſerye pe 
a turn; for a ſyllable or letter could not be amended in a 
writ or proceſs, but by a ſtatute of 14. E. 3. c. 6. : much 
leſs can this word be altered; it muſt be taken as it 1 


e e SIT CT eee eee eee 
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SECONDLY, The words, to anſiver anew, are conſi- 
lerable; for (as is faid in the third reaſon), in the chan- 
tery, no man is put to anſwer anew, It is the plaintiff at 
aw that is put to anſwer in chancery; and he cannot be 
bid to anſwer anew, having never anſwered before; nor is 
| y part of the ſame matter anſwered again, or in 4 5 
chancery, that was in queſtion and judged at Aw: 
Nut becauſe the plaintiff would by rigour of law, having 
otten a judgment there, take a forfeiture or break a truſt, * 
We is put to anſwer that in chancery according to con- 
Wience ; which matter neither was in queſtion, nor can 
We determined by the common law, for the law hath no 
ognizance of it; and therefore thoſe -words do ſhew that 
Wt was not the chancery that was intended by this ſta- 
ute. 

- TrIRDLy, It would be conſidered, what is underſtood 
y thoſe words, in ſubverſion of the common law, 

Tux common law doth ſeem to be ſet in oppoſition by 
me not only to the civil law, to the eccleſiaſtical law, 
d the ſtatute law, but alſo to the chancery, and to the de- 
rees thereof, as if thoſe decrees were no part of the law of 
he land, and of the common law, and as if the lord chan- 
ellor were no judge of the law; for the petition faith, 
What ſuch anſwering anew is in ſubverſion of the common 
ww of the land, which cannot be underſtood of the chan- 
ery, it being part of the law of the land. 

Bur for the clearing thereof, it will be very requilite 
d look into the beginning of ours' and others' laws, as 
ow that term of common law firſt began, the word 
ommen being neyer applied to one, but to many. As 
when two or more nations or people, which were for- 
nerly governed by ſeveral princes and ſeveral laws, were 
fterwards united under one prince and one law, then ſuch 
aws were called common law. So we read of Jus Com- 
une Romanorum that governed the whole empire; Jura 
Com- 
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ing of the charters of liberties, called che Great Charter 
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Commiunia Longebarda & Romana, when the Longobardi 
had conquered a great part of Italy, and were une to 
the ancient inhabitants, and others. 

So with us, when the Saxons had conquered a great part 
of Wis iſland, and had ſet up ſeveral kingdoms in it, and 
had ſeveral laws whereby thoſe kingdoms were governed; 
as the Weſt Saxon law, the Mercian law, the Northum- 
brian law; and afterwards the Danes, prevailing, ſet up thcir 
Jaws, called of them the Daniſh law. | 

 Taxss feveral kingdoms coming to be united, and the 
name of England given unto this kingdom by them ; and 
afterwards Edward (called the Confeſſor), being ſole king 
thereof, cauſed one þody of law to be compiled out of thoſe 
ſeveral laws; and did ordain, that thoſe laws of his ſhould 
be common to all his ſubjects; and in thoſe laws of king 
Edward the Confeſſor, that term of common law firſt be- 
gan with us, being called common in reſpect of thoſe ſe- 
vęral people that beſort lived under ſeveral laws, to whom 
thoſe laws were now common ; though in reſpect of the 
author they were called king Edward the Confeſſor's laws, 
or Saint Edward's . _ Ceſtr. Spelman; vm Speed, 


60 Kr W illiam the firſt did endeavour to een thoſe 
Jaws, yet was afterwards porſuaded to confirm them; to 
which, notwithſtanding, he added divers of his own ; and 
after him king Henry the firſt did the like, both whoſe 
laws are lately publiſhed by a learned gentleman *; yet 
when ſome of the ſucceeding kings, eſpecially king Johr, 
did endeavour to overthrow thoſe laws, the ſubjects con- 
tended ſor them; Which contention brake out into an opes 
war, called the barons wars, which took end in the grant- 


bo the Charter of the Foreſts; though for a time thok 
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wars broke out again, yet again ended by confirmation 
of thoſe charters, as all our hiſtories mention. 

Anv although thoſe laws of king Edward have been 
much altered by king William the firſt, and king Henry 
the firſt, and many of them grown obſolete, and many 
n. {cuſtoms grown up which now paſs for our common law; 
yet in thoſe laws of king Edward the Confeſſor, the 
word common law firſt began; and no man can doubt 
\ but king Edward's chancellors (whereof he had three ſuc- 
2 ceſſively, whoſe names are remembered. to this day, and 
mentioned in the Fourth Inſtitutes) were uſed by him, 
ng both in the compiling and diſtributing them, as there was 


1 occaſion; for the chancellor and chief juſtice of England 
were aſſiſtants to the king in all judgments, for many ages 
ng before and after; and neither then, nor for many years 
e- after king Edward the Confeſſor's time, was the common 
e. law come to be a profeſſion, nor lawyers made judges or 
* pleaders. 
tne Ix former times the moſt learned clerks were beff ſtu- 
M died in the laws; ſo the clergy thruſt into almoſt all places 
ech of judicature, when it was faid, nullus clericus niſi caufi-" 
dicus : but king Edward the firſt, after the Conqueſt, 
oſe being, as it is ſaid, weary of the great power of the chief 
to juſtice of England, was the firſt that altered that courſe 
Ind by making laymen judges, who kept che robes of the 
ofe former judges, as they do to this day; and then the com- 
yet mon law cane to be a profethon and a ſtudy, and ſtudents 
hr, of laws to be pleaders in courts, and aſter to be judges; 
DN- and from that time the common law by degrees is grown 
bes to that height we now {ce it is come to. 
nt- 


IT cannot be denied but that the chancery, as it judgeth 
in equity, is part of the law of the land, and of the an- 
tient common law; and let it not be imputed to the chan- 
cery, that the lord chancellor hath too great an arbitrary 
power in making of his decrees: for if it be well obſerved, 
the judges uſe as great a power in declaring what is law, 


45 
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as the lord chancellor doth in declaring what is equity; and 
if either be covetous, timorous, or malicious, as much 
hurt may be done by the one as by the other; whereas, 
in truth, neither of them ought to proceed in doubtful 
caſes. without the judgment of parliaments _ ſhop 
THEREFORE by theſe words, in ſubverſion of the com. J 
mon law, the chancery cannot be underſtood as it judg- 
eth in equity ; for equity is and always hath been a pat 
of the law of the land: equa juftitia is part of recta juſtitia, 
and precedes it, for it cannot be rea unleſs it be £9qua, 
There is lex terræ mentioned in Magna Charta, wherein 
the chancery is included for equity, as well as the judges 
are for law; for judicium parium ls of the fact only. The 
ſtatute never meant that the jury ſhould judge either what 
was equity or what was law, but left thoſe to their 
reſpective judicatures, by thoſe words per legem terre. 
AND that relief was given in equity in former times, | 
appeareth by the law of king Edgar, c. 2. before men- 
tioned. And by the laws of Henry the firſt, graviar 
placita ſoli juſtitiæ vel miſericordiæ principis addicuntur, 
c. IT, And again, Nemo apud regem proclamationem fa- 
ciat de aliguo, qui ei ſecundum legem rectum offerat in hun- 
dredo ſuo, c. 34. which is meant plainly by an appeal 
to the king. 
AxD after this ſtatute of Magna Charta, it is faid of 
Sylveſter de Everſden (who was lord chancellor 29. H. 3.), 
that he was cunning in the cuſtoms of the chancery; * 
| which muſt be underſtood in judging of cauſes, not of Wh u 
making of writs, thoſe belonging not to the lord chan» 
ccllor, 
Axn by the "SO of Articuli ſuper Chartas, 28. E. 1. ir 
it is ordaincd, that no common pleas ſhall be from hence - - 
forth held in the exchequer, c. 3. whereby it * 
that the Jaw courts were not then ſettled. 
AND on the other part the king wills, that the chan- in 
cellor and the juſtices. of his bench ſhall follow him, ſo 
, that 
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at he may have at all times near him ſome that be learned 
the laws, which may be able duly to order ſuch matters 
ſhall come unto the court at all times, when need ſhall 
quire, c. 4. The king had no chancellors then but 
ſhops, and they were to order matters of conſcience, as 
e judges matters of law. 

27. E. 3. c. 26. In the printed books concerning 
— right ſhall be done in chancery at every man's 
pmplaint. 

36. E. 3. If any man be crieved contrary to the arti- 
s before mentioned, he may come into the chancery 

d have remedy without purſuing elſewhere. 

Pal. 2. Rich. 2. numero 30. the commons petition, 
at the lord chancellor may make oh orders againſt the 


3 The uſe heretofore ſhall Band, ſo as the king's 
gality be ſaved. 
— again, in the fame parliament, the comnſons peti- 
dn, that no perſon ſhould appear upon a writ, de gui- 
dam certis cauſis, before the lord chancellor, or any 
er of the counſel, where recovery is therefore given by 
e common law, which muſt be underſtood after judg- 
ent. 
Rese. The king willeth as his progenitors have done, 
ing his regality. 
PaxL. 17. R. 2. c. 6. it is ordained, that the chan- 
lor ſhall have power to award damages, according to his 
ſeretion, to ſuch as ſhall be unduly vexed by writs ground- 
upon falſe ſuggeſtions. | 
So as judgments given in chancery cannot be faid to be 
d ſubverſion of the common law of the land; the chancery 
ng a part of the law, and the judgments there _ 
eter, non contra legem. 
FourTHLY, The words in the petition being * 
nts given in all the lag 5 courts, in the plural, and the 
ing's anſwer being only in the king's court, in the ſin 
13 TE, gular 
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gular, though the print makes it plural, cannot be extended 
to any court but to one, eſpecially being an anſwer to 2 
petition which was made in the plural; which court of 
the king can be no other but the king's bench, where 
pleas of the crown, intended here by the Words plee roial, 
were held, and no pleas between party and party, unlef 
it were very ſeldom, were then determined in that court. 

- FirTHLY, Thoſe words in the petition, every matter 
that may be determined by the common law, ſhew plainly, 
that there were ſome matters then in confidetation that 
could not be determined by the common law, viz. caſes 
of conſcience, which matters cannot be denied to be pro- 
per for the chancery, as the chancery ſtands in a notion 
ſevered from the common law; for it cannot be thought 
that it could be the meaning of any parliament that thoſe 
matters ſhould not be determined at all, for then then 
ſhould be a failure of juſtice; and thoſe words can bear no 
ather meaning, but that the law ſhould determine thoſe 
cauſes which are within the cognizance of it, and can be 
determined by it; but other matters which are not within 
the cognizance of the law, as equity, ſhould be deter- 
mined elſewhere, which muſt be in chancery. 

AnD if it be ſaid that ſuch matters ought to be brought 
and determined in chancery before they be judged at lay, 
it is anſwered, that the Judgment at law is nothing as to 
thoſe matters, for, as it is faid before, the common law 
has no cognizance of them, as in the caſe of a bond: the 
queſtion at law is, whether it were ſcaled and delivered, 
or the like; and that being found by verdict, judgment 
followeth that the whole ſum ſhall be paid; whereas the 
chancery examineth (not the ſealing and delivery of the 
bond, but) what was at firſt due, what hath been paid 
ſince, what doth remain unpaid, and accordingly oth 
order the party to take but what is juſtly due unto him, 
| with. his damages and coſts, and will not ſuffer him to 


take 8001. becauſe he had a judgment for ſo much, where 


it was proved that all was paid bat 207. as the caſe ws 
* | latch 
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14 I Þtcly in chancery, where it was decreed, that the party 


„ I ould take but what was juſtly due unto him, notwith- 


of ſtanding his judgment. But that decree, as the reſt, if 
ere dhe chancery ſhould be within this ſtatute, will be judged | 
ial unlawful, and the plaintiff at law ſhall have execution of 
les tat judgment for 800 J. where only 20 J. is due. 
t. .AND it is worthy obſervation, that theſe words, every 
ter natter that may be determined by the common law, are 
ly, omitted in the printing of this ſtatute : certainly there was 
that no good meaning in the compiler, or in the printer, to 
aſes leave them out, for they are in the roll of petitions in that 
ro: Wl parliament, to which the king did give his anſwer, and do 
tion ſerve as a key to open and expound all the other parts of this 
ght BY ſtatute ; ſed tulerunt clavem. 
hoſe LASTLY, It falleth to be conſidered, what ſhall be ſaid to 
here Wi be, the fir/t article of this petition, and what the remanent. 


Tue king's anſwer is, that touching, the firſt article of this 
* petition, as to judgments given in the king's court, he doth 
n 


"ey grant it; but as to the remanent, it is anſwered above 
1 amongſt the commons petitions, of which diſtinction there 
is no mention made in the printed books, but all is joined 
together, as if all had been granted, which again argueth the 
compiler or printer of no good meaning. Nor- is this 


a ſtatute recited in the ſaid Inſtitutes. But to take the king's 
* anſwer as it is, this ſtatute muſt be divided into two 

- the articles; and the king's grant of the firſt cannbt be 

ered, extended to all, nor farther than the petition, nor the 
ment petition farther than the grievance, which was, v:z. that 

s the judgments were queſtioned by the king himſelf, or by his 
f the council, or in parliament, which comprehendeth not the 
paid WW chancery ; nor could the king underſtand that it did include 


the chancery, for then he ſhould grant more than was 
demanded, and more than he intended: for he had denied 
before upon the ſame parliament roll to reſtrain his 
chancellor; and if now he ſhould reſtrain him, he ſhould 
Vor. I. F | both 
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both deny and grant the ſame thing at the ſame time, as it 
were with the fame breath. But the king denying the 
remanent, by ſaying it was anſwered above, that remanent 
muſt be ſomething which was contained in a former petition 
of that parliament, and in this alſo. And in all the roll of 
that parliament there is nothing of this petition contained in 
any other, but only in that petition ¶ tit. Suggeſtions, nun, 
78.] which the king denied, and that part of the petition is 
denied here alſo; for the remanent which the king faith was 
anſwered above can bear no other meaning, nor refer to any- 
thing elſe. Therefore the words of this ſtatute are not 
general, as the print would make them, but are reſtrained by 2 
—— the king's anſwer to the firſt article only, which is to pic: * 
reial, vix. pleas of the crown, and cannot extend to any 
thing that can concern the chancery. | 
AND if there were any doubt, king James's judgment has 
cleared it; for acts of parliament are facia regum, whereof 
BraQton faith the king is the only judge, lib. 1. cop. 16. 
- CONSIDERING, therefore, that theſe clauſes are omitted 
out of the print, which are in the roll of petitions in that 
parliament z and that they do much conduce to the trus 
underſtanding of this ſtatute ; and that there is ſuch variance 
between that roll and the print; it is very requiſite the print 
ſhould be corrected, for it may make many to err ' that do 
not conſult the petition roll in parliament. 5 


v 


umme It is a good rule, for the underſtanding of 
this and all 'other ſtatutes, to know what were the 
, miſchieſs and "grievances in the kingdom, which the 
parliament meant to remedy. For, as it is obſerved in the 
4. Inſt. * many records of 'partiament can hardly be un- 
er yu ns thereunto 2 hiſtory of the times 
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the And whoſoever will look into thoſe times ſhall find that the 
great grievance of calling cauſes into queſtion after 


*. judgments, were only judgments of treaſon, or miſdemeanor 
of againſt the king. | 

** AND of ſuch our hiſtories are full. Thus king Richard the 
in <0, not much above four years before the making of this 
z atute, had cauſed many to be queſtioned, and the duke of 
i Cbouceſter his own uncle to be put to death,, and after to 
1 be condemned; and likewiſe the earls of Arundel and 
at Warwick, and the lord Cobham, to be arraigned and con- 


by demned]; and the firſt to be put to death, the other two to be 


Jerſey, where they were committed to perpetual impriſon- 


Beſides theſs noblemen, there were ſeventeen whole 
ounties drawn in queſtion for taking part with them, 
hereof many knights, gentlemen, and others, were 
grievouſly fined, ſome at 1001. ſome at 1000 marks; all 
Which had their pardons by acts of parliament, 11. R. 2. 
1. And ſome of them had ſpecial pardons; but thoſe 
pardons were all made void and revoked by the king, with 
he aflent of the lords, at the requeſt of the commons in 
parliament, anno 21. R. 2. c. 2. Beſides many, both in the 
ity of London, and in divers other counties, were forced 
by king Richard the ſecond to ſign blanks, called Blank 
harters, wherein the king or his council might cauſe 
what they would to be written; many of which Blank 
harters king Henry IV, about two years before this 
atute, cauſed to be openly burned at the ſtandard in 


the 
the 


Ves reign many noblemen were degraded by act of 
parhament, and divers were put to death, and many things 
were done not agreeable to the laws; for that was a time 
ull of conſpiracies, inſurrections, rebellions, and war: thoſe 
vere the grievances which occaſioned this petition, and 
| Fo which 


baniſhed, the one to the iſle of Man, the other to the iſle of | 


ment; and another lord Cobham likewiſe to be arraigned, 


-heapſide, And likewiſe in the beginning of king Henry 


67 


ON THE JURISDICTION OF THE 


which the king was willing ſhould be redreſſed, that men 
might live ſecure after they had their pardons, and after they 
were cleared by the judgment of law, and not be called in 
queſtion, and have their pardons, patents, and eſtates taken 
from them by the king or his council, or by parliament, 


contrary to law. Other grievances we read of none, that 
were conſiderable, or fit for the commons to petition 
againſt, eſpecially ſo earneſtly as to deſire redreſs for God's 
fake, and for the preſervation of all the eſtates of the kingdom, 


LasTLyY, The practice is to be taken into conſideration, 
to ſhew how this ſtatute was underſtood and expounded at, 
or ſoon after, the making of it ; for it is a rule, that conten- 
poranea expeſitio is eſpecially to be regarded. 

| Rot. Parl. 3. H. 5. num. 46. the commons in their 
petition ſay, that the chancery did proceed againſt the lay 
and defeated judgments of law ; and pray, that no ſubpzu 
might be granted for matters determined at law, under the 
pain of gol. | 
Reſp. Le rey aviſera. 
Rot. Parl. 1. H. G. num. 41. the like petition. 
Reſp. The ſtatute of 17 Rich. 2. c. 6. ſhall be obſcrved. 


NoTE, That neither of theſe petitions do mention that 
ſuch proceedings in chancery were againſt the ſtatute 
of 4 H. 4. ; which would not have been omitted, if the 
parliament had then thought that the chancery hal 
been within it. | 


LIxXEwIsE in king Henry VII.'s time there are many 
precedents of relief given in chancery after judgments a 
common law, when cardinal Moreton was chancellor, and 
after, when archbiſhop Warbam was chancellor, and eve! 
ſince; but it appeareth, by that which hath been ſaid befor, 
that neither cardinal Moreton nor archbiſhop Warhan 
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nen I were the firſt that brought in the precedent; and if they 
hey had, yet it is 160 years fince Moreton was firſt chan- 
lin cellor; and the continual uſage and practice ſince may 
cen very well admit it now for a law; for uſage. and an- 
ent, cient cuſtom make law, 1. Inſt. fol. 115. a. And al- 
that WW though it were granted that no uſage nor cuſtom could 
ion hold againſt an act of parliament, yet againſt a conſtruction 
od's Wl of an act of parliament (where the words themſelves are not 
om, Ml plain and binding) uſage and a continued courſe will hold; 
for in ſome caſes it is faid, that though the law, which was 
ion, grounded upon an act of parliament, were thus, yet aliter 
| at, ¶ utitur in diebus naſtris, 4. Inſt. 107. 
en- Many judges, when they fat in chancery by commiſſion, 
in the vacancy or abſence of the lord chancellor, have 
heir decreed cauſes there after judgments at law, 
law LIKEWISE in the exchequer chamber, dutchy-chamber, 
uin the courts eſtabliſhed in the North and in Wales, and 
the generally in all other courts of equity, matters have been 
: called in queſtion, and relieved ſince the making of this 
ſtatute, without reſpect, whether they had been judged or 
not judged before at law, 

AxD it ſhould be well conſidered, why this ſtatute, and 
the other of 27. E. 3. ſhould be ſo much urged againſt the 
chancery, and not be obſerved in the other courts. For the 
chancery is not named in either of them; and if thgy be 
general laws, Why ſhould they not bind the cammon law 
courts as well as the chancery? For in thoſe courts, 
beſides errors judged in the king's bench, there is nothing 
more common than after judgments given in actions of 
qjeftione firmæ, treſpaſs, replevin, prohibitions, new actions 
are brought, and the ſame title tried again, and verdict 
given againit verdict, and judgment againſt judgment, and 
ſuits carried ſrom court to court, for one and the ſame right 
or title. How are the parties then, or their heirs, in peace 
that had the firſt judgment ? it not being undone by attaint 
or error, as this ſtatute preſcribes, n&ther of them being 
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excepted in that of 27. E. 3. nor their poſſeſſion taken from 
them by a writ of an higher nature, but by bringing a new 
action of the ſame nature as the former, and queſtioning all 
again that was in queſtion, and judged before; ſuch actions 
being called pick-purſe actions, as who hath the beſt purſe 
will prevail: and no ejectione firme was brought againſt a 
ſtranger before the 14. H. 7. long after this ſtatute ; and 
therefore, though not within the letter, this 1s as much 


within the intent of the ſtatute as any decree in chancery; 


and yet that muſt beupheld, although it was at firſt a queſtion, 
whether it were not maintenance in the leſſor to maintain 
ſuch an action? x 
Axp why ſhould it not be as lawful, after a judgment at 
law once obtained, to plead this ſtatute to a new declaration 
as to a bill in chancery ? Wherein is the former judgment 
more undone by a decree, than by another judgment upon 
another verdict? And wherein are the parties made to 
anſwer anew in the one caſe more than in the other, if th: 
chancery did diſaffirm the former judgment, which it doth 
not? And if by difference of parties or actions things may be 
queſtioned at commob law to overthrow or avoid the former 
judgment upon the ſame point of right or title, Why ſhould 
it be excepted againſt, that the equity of a cauſe ſhould be 
examined in chancery after a judgment which neither wa 
nor could be in queſtion before the judges at the common 
law } in the common law courts, all being brought into 
queſtion again, the parties made to anſwer anew, and to 
anſwer the fame thing that was anſwered and adjudged 
before; whereas in the chancery nothing of the former 
matter, nothing of the judgment is touched, but only the 
corrupt. conſcience of the party is corrected, - becauſe he 
would take an advantage by rigor of law againſt all equity 
and good conſcience. There 0) can be, ng, queſtion, that 
the chancery ſhould be within "theſe ſtatutes more than the 
other courts ; either all are bound 'y them, or all are free. 
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Tux article againſt cardinal Wolſey, that he had ex- 
amined divers and many matters in chancery, after judg- 
ments thereof given at the common law, in ſubverſion of 
the laws, and made ſome perſons to reſtore again what 
they had in execution by virtue of a judgment at com- 
mon law, as it is reported 4. Inſt.* is too general and 
uncertain; for thoſe matters might concern preſentments 
to churches, prebends, or other benefices mentioned in the 
ſtatutes of proviſions, 16. Rich, 2. c. 5. or other matters 
that might be proper for the common law, and not for the 
chancery z or he might reverſe the judgments in the points 
adjudged ; for the cardinal did many things with a high 
hand, as appears by the other articles, and by his uſage of 
fir John Stanley, mentioned in the 38th article , and 
then he was worthily complained of : but if they were mat- 
ters fit to be relieved in equity (though after judgments at 
law), it is not probable that fir Thomas More would have 
ſet his hand to ſuch an accuſation, as knowing that to have 


deen done before the cardinal's time, and by himſelf, as is 


certified by the referees, if this be a true copy; which may 
be doubted, becauſe fir Thomas More doth ſign before 
the dukes and other noblemen, which place was not given 
to the. lord chancellor till after his death: and it is well 
known that the cardinal's man (Cromwell) did take him 
off from all accuſations in parliament, yet this article was 
the cauſe of all the reſt, The forty- four articles are printed 
in the 4. Inſt. under the title of the Court of Chancery; 
but not mentioning what thoſe matters were that the car- 
dinal did examine in chancery, this doth fall off of itſelf, 

AND for Throgmorton's caſe, ſo much ſtood upon, as 
wherein all the judges are faid to have given their opi- 
nions ; it was thus: 

THROGMORTON being poſſeſſed of a term, by a grant 
from the crown, rendering a rent, with a proviſo to bg 


® 4. Inſt. 97, 92. + 4. Inſt, 93. 
F 4 
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plea thereof or not: and mr. attorney general, being of 


by the leſſee ſo long as the inheritance remained in her ma- 


records, which thewed the defaults of payments, ſhould be 
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void for non-payment within forty days, and having made 
many failures, which appeared upon record, queen Eliza- 
beth granted away the inheritance, which came to fir Tho- 
mas Heneage, and from him to ſir Moyle Finch in right of 
his lady, who entered and ſealed a leaſe to one Roots to try 
the title ; and upon a demurrer in the exchequer, judgment 
was given for Roots, the leſſee; whereupon Throgmorton 
brought a writ of error, upon which the judgment was 
affirmed; and after all that, he exhibited a bill in chan- 
cery, pretending, for equity, that the non-payment of the 
rent in g. Eliz. was by the fault of a ſervant, and no wilful 
failure: to which bill fir Moyle Finch and Roots made 
anfwer, and did ſet forth ſeveral failures, in the gth, 10th, 
and 17th years of queen Elizabeth, and at divers other 
times, which they alledged did appear upon record; and 
therefore, and for other cauſ2s mentioned in their anſwers, 
they demanded judgment, whether the court would hold 


the defendant's counſel, moved, that the matter touching 
the leaſe whereof the plaintiff ſought relief, might be diſ- 
miſſed ; becauſe the leaſe had been, by the opinion of 
the judges, adjudged to be void in the exchequer, for 
that the rent was not paid to her majeſty within forty days, 
according to the conditional clauſe contained to the leaſe. 
To which motion mr. Philips, being of the plaintift's 
counſel, made anſwer and ſhewed, that the default of pay: 
ment in the gth year of queen Elizabeth was not voluntary, 
but grew by the negligence of a ſervant ; but that the rent 
was after yrard paid, and that the lands were enjoyed quietly 


jeſty, until the defendant's entry, and therefore prayed that 
-the matter in equity might be retained. But, foraſmuch 2 
the cauſe was of great weight, and would be a precedent, 
the lord-keeper minded, before he gave any order, to con- 
fer with the judges ; and directed that the bill, anſwer, and 


brought 


brought to the judges, as appeareth by an order in chan- 47 
ery, 28th of May, 39. Eliz. 1 

AND 15th of November following, the lord-keeper did 
declare in open court, that all the judges, except one that 
was abſent, had conſidered of this cauſe, and were all 
(one of them that had not ſo conſidered excepted) of 
opinion, that the particular caſe, as it ſtood, was not meet 
to be retained and examined in chancery ; yet his lordſhip 
faid he would be adviſed, and give ſuch order as ſhould be 
meet; as appeareth by an order then made, which was 
the laſt in that caſe. 

Now the particular caſe, as it food, was upon the ſe- 
yeral forfeitures for non-payments of the rent; and, the bill 
{eking relief but againſt one in the gth year of her late 
majeſty, the reſt of the failures being not mentioned, and 
the leaſe having been adjudged void in law, not only for 
the failure in the ſaid gth year, but for the other failures 
alſo, for which no remedy was ſought; the caſe, as it ſtood, 
might not be held meet to be examined and relieved in 
chancery, for it ſtood upon divers failures, and likewiſe 
upon the queen's intereſt, - againſt whom there was no 
equity to be ſought in chancery. 

Bur in all thoſe proceedings it doth not appear that the 
lord-keeper did make any order to retain the bill, as is al- 
ledged, nor that there was any petition to the queen, 
nor any reference from her to the judges, nor any certifi- 
cate of the judges, other than verbal, to the lord-keeper, 
as is faid, and by him declared in court; none of which 
could be unknown to the attorney general, although now 
it be otherwiſe urged under his name in the 3d and 4th 
Inſt, by which the ſtatute is made the only reaſon of 
the judges opinions, whereas it doth not appear that this 
ſtatute was once mentioned in all thoſe proceedings, 

SIR Moyle Finch's anſwer is not to be found; it is not 
unlikely to have been burned when the fire was in the 


Six 
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Six: Clerks Office; but it ſeems the cauſe was not diſiniſſed, 
for there was no diſmiſſion enrolled, nor any order for a 


diſmim̃on entered, neither doth it appear that there were 
any further proceedings in it; but howſoever, that opi- 
nion of the judges being given upon the ſeveral forfeitures 
and the queen's intereſt, and the judgment that Throg- 
morton's leaſe was "oP that has doth nothing concern 


the queſtion. 


Tu inconveniences that would follow to the ſubject, 
if the chancery ſhould not relieve after judgments in caſes 
of frauds, breaches of truſt, forfeitures, &c. where the com- 
mon law cannot relieve, would prove fo great and intole- 
rable a grievance, that no man could live under ſuch laws; 
for any man that will take advantage, may obtain a judz- 
ment at law before the other can get a decree, or an in- 
junction in chancery, what equity ſoever the caſe re- 
quireth, and then he muſt be remedileſs for ever, and there- 


by all fraud, circumvention, corrupt crooked and uncon- 


ſeionable dealings of crafty deceitful perſons would be 
countenanced, encouraged, and abetted, and the antient 
rules of equity and conſcience ſmothered and ſupprefled, 
upon the imaginary credit and reputation of a judgment at 
law ; which, though of great weight, may be unconſcion- 
ably gotten, eſpecially ſince all men know that not one 
judgment of an hundred is pronounced in court, nor the 
caſe ſo much as heard or underſtood by the judges, but 
entered by attornies, which then they were not, but pro- 
nounced by the judges in open court, 

To all which it would be encouragement, to imagine 
that the makers of that law, 4. H. 4. did ever intend that 


ſuch judgments entered fo ſecretly and under-hand, that it 


is oftentimes diflicult' to find them, ſhould not be exa- 
mined, and the parties relieved; or that by thoſe words in 
the ſtatute, after judgments given in the court of tur ſovt- 
reign lord the king, they could intend ſuch 2 

| ſhoub 
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Ted, ſhould be entered by attornies without the judges know- 
ledge. 
Ir 2 


NEITHER can it be thought that the parliament, 21. Jac. 


br c. 20. wherein attornies are excepted from being felons 
ares if they acknowledge judgments for any perſon without his 
„ piivity, did intend either that the faid attornies ſhould be 
Ky free from all puniſhment in ſuch caſes, or that ſuch judg- 


ments ſhould be of ſo great weight and force as never to 

g. be queſtioned, nor the party relieved, but utterly undone, + 

* becauſe an attorney hath acknowledged a judgment againſt 

him, whereof he can know nothing till he be taken in 
execution. 

Fox admit, as is mentioned in the Third Inſt. 123. 


Pu: that the plaintiff doth by colluſion retain an attorney for the 
* defendant without the defendant's knowledge, and that at- 
* torney conſeſſeth the action, and judgment is entered, muſt 

ere. dis judgment be binding for ever, and ſhall the defendant 

on. bye no way to help himſelf? The book faith, that in this 
| be ct the defendants ſought remedy in parliament, and that 

* the parliament did give power to the lord chancellor, by 

fled, the advice of two judges, to hear and order the caſe in 

i equity; whereupon it concludeth that the chancery could 

"WM not do it without higher authority; which is no very good 

* conſequence. 8 ; 

** Fox that caſe was a mixed caſe of equity to right the 
1 defendant, and of miſdemeanor to puniſh the practice; 

15 and therefore required ſeveral judges that might inform the 


parliament of both; but that petition ſhewed, that the court 
wherein this judgment was given, could not give remedy 
in that caſe; and the reference ſhewed, that it was not con- 
ceived to be within the ſtatute of 4. H. 4. For then the 
partiament, in its power of judicature; could not have 
meddled with it; and fo that caſe muſt have been without 
remedy, as all others of the like nature muſt be, if this 
1 Fonſtrution held ; whereof, no doubt, there will be fo 
uld — 
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many, that it were better to live under no laws than ſuch dll t 
as do give way to, and do not r remedies againſt ¶ think 
ſuch miſchiefs. _ But 

AnD ſtatutes being always to be rr ſo as there lief a 
be not a failure of juſtice, 2. Inſt. 23.; and the chancery ¶ exec 
court being now the only ordinary remedy that is left to but 1 
prevent and give relief in ſuch caſes; it is ſtrange it ſhould i this 


ſo earneſtly be endeavoured to abridge it of that power, Net 


when this ſtrictneſs to maintain the rigour of the law is {Win c 
obſerved no where beſides. The parliaments of France, ¶ none 
which are courts of juſtice, and the lords of the ſemon in F 
Scotland, where the chancellor hath the chicf place, do 
miniſter juſtice, not according to the rigour of law, but 
with reaſon and equity, Cambden in Scot, p. 8. And 
muſt we, above all others, be debarred of that bencfi, 
and left remedileſs, and the chancery tied up from giving 
relief, only upon inferences, and the conſtruction of a ſta- 
tute wherein it is not named; the king too having denied 
in the very ſame parliament, and upon the ſame roll, to 
reſtrain his chancellor ? 


law for a man to help himſelf againit a record upon a bare 
ſurmiſe, let it not be thought that the chancery doth help 


any man upon a bare ſurmiſe; for if he doth not bring f 
very good proofs, the chancery doth diſmiſs him, and boi 
puniſh him by making him pay good coſts, fo far it is lief 
from relieving any that are cauſeleſsly troubleſome : nor obt 
is tae chancery to be guided by every maxim of law, but iſ ne 
it is to controul ſuch maxims as are againſt the law of i Aft 
reaſon, Doctor and Stud. lib. 1. c, 17. the 

AGAIN, it is worthy n the judges themſelves on, 
do oftentimes extend their directions, and do therein play Ow 
the chancellors, to mitigate the rigour of the law after ver- Ing 
dict, by ſtaying the po/tea, and by conſequence the judg- * 


ment; and ſometimes after judgment, by ſtaying execution 


il 


COURT OF CHANCERY. 


ch all the party will conſent to take what they in equity 
it Wthink fit: by what law they do fo, themſelves beſt know. 


But it is as neceſſary that the chancery ſhould give re- 


re lef after judgments, as the judges to ſtay the judgment or 
ry execution, and themſelves to order the matter in equity: 
to but neither the chancery nor any other courts are within 


11d this flatute, but only thoſe which are named in it, which 


er, re the king himſelf, his council, and the parliament ; and 


is n caſes only which concern the king, as hath been faid, 
ce, none of which concern the chancery. 
in For the meaning and true ſenſe of this ſtatute, as it 


do ſtands upon the parliament roll of petitions, is, that no 
wt man ſhall be drawn into queſtion, at the king's ſuit, which 
nd WW is expreſſed by the words plee roial, and put to anſwer 
fit, again before him or his council, or in parliament, that 
ing hath been acquitted by judgment of the common law, as 
ta- thoſe were that had their pardons beforementioned, or 
ied ſuch as ſhould thereafter be acquitted by judgment of the 
to common law; and in that ſenſe this ſtatute hath been ob- 
ſerved ever ſince, and no ſuch judgments have been 
queſtioned by the kihg, or by his council, or in par- 
liament. 
Bur it were a ſtrange conſtruction of this ſtatute to 
ſay that the chancery alone, and no other court, ſhould be 
bound by it, and that the parliament ſhould give no re- 
lief in any caſe whatſoever after a judgment at law, be it 
obtained by corruption apparent, injuſtice, fraud, &c. 
and that the ſubject ſhould be left deſtitute of all help 
after a judgment, unleſs he could overthrow it by attainting 
the jury, or by error; whereas an attaint is ſo penal, that 
one jury will rarely attaint another, for it may be their 
dyn caſes 3 and error for the moſt part is in the plead- 
Ings ; and the like ſtrictneſs to obſerve the rule of the law 
muſt be held by the judges upon the writ of error, as was 
held in the former judgment. 


To 
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To conclude, therefore; neither the words of this fa. 
tute, nor the king's intention in granting part of it, nc 
the miſchiefs before, that did occaſion it, can maintain 
any ſuch. conſtruction, that the chancery for matter gf 
equity ſhould be bound by it; and the practice in chan. 
cery, and in all other courts of equity ſincęe; doth {hey 
plainly, that it was never ſo underſtood. * 

Axp ſo king James's judgment ſtands firm. 


Virga equitatis, virga regni tui. 
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LORD CHIEF JUSTICE REEVE* TT 
To His NEPHEW. | 


CONTAINING INSTRUCTIONS FOR THE STUDY OF 
THE LAW.] 


ow firft publiſhed from a MS. in the Poſſeſſion of the Editor. 


IRS T read Jod's Inflitutes in a curſory manner with 
an intent to underſtand only- the general diviſions of 
te law, and obtain the preciſe ideas uſed in it: for ſuch 
rms as Mood does not explain as he goes along, Les 
ermes de la Ley ſhould be conſulted, and, for the more 
Il and modern explanation of the ſame, Jacob's Dictionary; 
t the authority of this latter muſt not be too implicitly 
lied on. The only reaſon why I mention Mood for the 
reſent purpoſe, is, becauſe the terms will be much better 
derſtood by obſerving with what latitude or reſtriction 
ley are uſed in the courſe of his work, than by conſulting 
dictionary whatſoever z and in order to underſtand his 
hapter of Conveyances, it will be neceſſary to call in the aid 
ſome old practitioner who is your friend. If that advantage 
ot be acquired, you muſt be contented with ſuch light 
you can ſtrike out of the modern books of practice, 
bobun's Inſlitutio Legalis, Jacob's Attorney's Companion, laſt 
lition: of all theſe I can give no other character than 
artial of books in general, ſunt bona gquædam, &c. ; nor 
y other direction concerning the uſing of them, but that 
du muſt, by the help of indexes, take what is to your preſent 


Sir Thomas Reeve, lord chief juſtice of the common pleas, 9. Geo. 2. 
purpoſe. 
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purpoſe. This done, read Littleton”s Tenures, without egi 
notes; conſider it well, abridge ſuch part of it as the other Miead a 
books inform you is law at this day. Thus armed, ventun ¶nience 
upon Ces Comment or Inſtitute upon Little, ſtudy) 
Tenures, which being well underſtood the whole 3; 
| conquered, and without which a common ſound lays 
can never be made. To this, all the faculties of the mind 
muſt be applied; with hearty attention it will not be fou Fr 
very difficult, with the preparation already preſcribed mean 
After the firſt reading of it (for it will require many mot i SR 
than one), either abridge it throughout, or commonplace a 
compare it with ſome authentic Abridgement, ſentence H T. 
ſentence ;, and, by your own additions and corrections Wilfieadin 
+ makeit your own. To this purpoſe I recommend ſergea bead 
Hawkins's Abridgement, which will afford much light v po 
my lord Coke. This finiſhed, I would recommend a fecont 
careful review of Wood's Inſtitutes, with an intent to digel 
the ſeveral heads of the law, for the uſe of memory; an 
now it will be proper to read the more uſeful ſtatutes 2 At 
large, in the order in which he quotes them, and to examine ifeeſpe 
the ſeveral books of Reports for the proof of his opinion 
Þhich alone is not authority, though he generally quotes ver 
fair: and remember, if you read any edition of Mu 
wherein Salteld's Reports are not cited, to conſult then ber 
under their proper titles, which may eaſily be done, be ea 
having put them into the form of a commonplace. 
DvurinG the ſecond ſtage of ſtudy, many books may b 
brought in for variety, which will be very uſeful, and 10 « e. 
interrupt the main ſcheme, as Doctor and Student, Ny" 
* Maxims, Curſon's Office of Executors, Hal:'s Hiſtory of tl 
Commun Law, principally ; with Finch's Law, and Roll! 
Abridgement, in the preface; in which laſt you will find tit 
beſt ſcheme for ſtudying the law now extant v. It wil 
about this time, and not much ſooner, be proper to gin 
diligent attendance on the courts at Weſtminſter, and t 


-" 6 In a ſubſcquent part of this publication will be given the abo# 
mentioned preface, written by Sir Matthew Hale. beyi 
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out hegir orderly reading the ſeveral reports, which muſt be 
read and commonplaced in ſuch manner as (by the expe- 
tun nence which by this time you will have of the nature of the 
n Mſtudy) you will be beſt able to adviſe yourſelf. 

Mur whole ſcheme, without naming many books, is no 
"= note than this: f 


uni ner, Obtain preciſe ideas of the terms and genera 
ibed. ¶ meaning of the law. 

note SzconDLY, Learn the general reaſon whereupon the law 
ce of iſs founded, | 

e V TmikÞLY, From ſome authentic ſyſtem collect the great 
long leading points of the law in their natural order, as the firſt 


gan pdezds and diviſions of your future enquiry. 

ht to . Collect the ſeveral particular points, and 
col them under their generals, as OF occur,and as you 
W | | you can beſt digeſt them. 

e ai Any whereas law muſt be conſidered in a twofold 
mim reſpect: | | 

1nion, | L 


I. As a rule of action. 
u II. As the art of procuring redreſs: 
them 


mhen this rule is violated, the ſtudy in each of them may 


ie, Kh: cafily regulated by the foregoing method; and the books 
d recommended will ſo carry on the joint work, that with 


nay et courſe, ſo finiſhed, the ſtudent may purſue each branch 
nh of either to its utmoſt extent, or return to his centre of 
9 


1 general knowledge without confuſion, which is the only 
2 may of rendering things ealyfor the memory. 
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CASE or Tus SHIP COLUMBUS, i. 


IN THE COURT OF ADMIRALTY. illi 


\ 


E here preſent the Reader with the Report of a Judy. 
ment given in a Gurt whoſe proceedings are little neun 
The Courts in Doctors Commons lie in an obſcurity whit 
mates a ſingular mark of difference between them and th 
Courts in Weſtminſter Hall. This perhaps is tobe attribute 
to the perſons themſelves who are concerned in the prattia 
there; for while the Common Lawyers are continually drawin 
the attention of the public, by printing what paſſes in their 
Courts, the Civilians have perſiſted in preſerving an un; fon . a 
filence. No Reports of adjudged Caſes, no Arguments I 
unſel, to form any fort of competition or compariſon with th 
productions of the Common Law Bar; the learned and u. 
learned are equally uninformed of what is there tranſacted. 
T hes is to be deplored in a country where the law of the lan 
is founded on judicial determinations, and not on the reſpmſ: 
'of men in their cloſets; and it is equally to be wondered a 
when toe reflect, that the Gentlemen in thoſe Courts have, frm 
their fituation, an advantage which better qualifies, and, i 
might be thought, would more diſpoſe them to employ their pen 
in adorning their profeſſion, than always happens to thoſe if th 
Common Lew ; having neceſſarily paſſed academical educatin 
and having uſually attained, by their profeſſional ſtudies, 
more than ordinary ſhare of literature, and general knowledgt 
The Reporter of the Judgment in the Court of Admiralty, .“ 
which we now give to the Reader, has fepped forward t 
diſtinguiſh himſelf from his brethren, and has favoured us d 
once with a ſpecimen of reporting, and with a picture of th 
Judicial character now ſuſtained by the Court of Admiralty. 


Wi 
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Wie are certainly laid under a great obligation by the ſpirit 
md novelty of this attempt; and it is to be hoped that others 
yy be encouraged to make a ſimilar experiment in the Pre- 
ogative Court, the Arches, the Peculiars, the Delegates, | 
Oc. Cc. 7 that we may in 1790, being about 700 years ſince 
be Clerical Fudicature was ſeparated from the Temporal by 
liam the Conqueror, begin to learn, from the mouths of 
ts own votaries, upon what that Fudicature is employed. 

But while we are indulging this hope, others have ſhewn 
 ſulicitude to check the progreſs of this new undertaking, It 
ems, this Report was promiſed in the daily paper entitled 
The Diary,” ſome time before it appeared but ſame 
entlemen, either diſapproving the matter or manner of the 
Fudgment delivered; or difliking the conveyance of it in a 
ewſpaper 3 or, perhaps, preferring all the filence and 
activity of their. predeceſſors to the diſplay of the preſent 
caſio, had interpoſed with the Printer to prevent the 
wblication. This produced a pauſe of ſome days; till, at 
nzth, the Report appeared,quith an Introduction prefixed, 
fame length. As this has every appearance of coming from 
be pen of the ſame writer, and contains ſome reflettions upon 
be nature of the profeſſion to which he, belongs, it cannot fail 
being extremely intereſting, and we ſhall venture to give it 


length, as printed in & The Diary.“ 


WE have had applications from a quarter where we ſhould 
alt exped them, he the ſuppreſſing the decifion of the Cass 
the ſhip CoLumBus, in the iron CourT or Abu 
arr. We do not mean that we have been applied to on 
e part of government, for whoſe conduct hitherto the decifion 
the beſt apology, and the only effectual correction of a 
take and omiſſion in forming the act of the 27th of his 
geſty, by a reverſal of a judgment in the inferior courts in 
e colony of Barbadoes, contrary to the intentions both of 
mmiſtration and the legiſlature, 
In juſtification of our own reſolution, we have to ſay, that 
© appeal interpoſed but not yet proſecuted, nor any 
ubition ſerved, as we are informed, is no reaſon why we 
ould ſuppreſs our report, although the appeal were actually 
ng on, and an inhibition granted by a court of delegates . 
ay execution of the 9 of the high court of admiralty. 
| 2 How 
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How many deciſions in Weſtminſter-hall are reported in the 
books, which have been afterwards reverſed in the houſe of 
lords? The votes, reſolutions, and debates of the houſe of 
commons are daily reported without cenſure or reſtraint, 
although thoſe votes, and reſolutions, and ſpeeches, are ſubjed 
to be intirely inyalidated in another houſe of parliament, 
The idea of ſuppreſſing a deciſion of a particular judge, on 
account of a dependency of an appeal actually proſecuted, or 
only interpoſed for form fake, or for farther conſultation and 
deliberation of parties, is as unworthy great lawyers, as it is of 
liberally-minded men, not narrowed too much by ſcholaſtic 
education, who think without prejudice, and act without fear, 
If any perſon has a right to object to a publication of the 
report of a deciſion, fo far as it goes, it is the judge himſelf; 
but no man in that reſpectable ſituation would object who 
reaſons well, who knows the conſtitution of his country, and 
reveres that which only can ſupport it, the juſt liberty of the 
preſs, fo long as it is without licentiouſneſs, or an intention to 
miſrepreſent, or do miſchief. The known impartiality of our 

aper, and freedom from all factious principles, will free u 
rom ſuſpicion ; and our general care to be as ſubſtantially aul 
minutely accurate as poſlible upon all occaſions, will preſerr: 
us from blame, if it does not from envy and jealouſy ; weed, 
which grow rank every where, both in public and retired life 
With reſpe& to newſpapers we will venture to ſay, that th 
compilers and editors are reſpectable in every free conſtitution: 
we will not aſſume an higher epithet ; and it will not be arrogai 
to ſay, that the circulation and familiar acquaintance with the 
Britith prints and language have accelerated, if they have m 
occaſioned, the Revolution in France in favour of a free conſtiu 
tion. While we deplore all ſorts of perſonal inveCtive, and tht 
low ſcandal of private life, and ſee literary men making dail 
attacks on cach other like the ſervile gladiators in Roma 
theatres for the amuſement of the populace, inſtead of wriung 
to improve, inſtruct, and govern them, we obſerve with concen 
the loſs of the effects of that genius which are due to trutl 
and to the public, and which might be better employed tha 
in private perſonalities. oy 
As vehicles of intereſting facts, and obſervations to tis 
public upon the very beſt information and authority, Ut 

ubliſhers have a right to uſe the liberty of the preſs, and u 
9629 the public to judge. That public, in which the tm 
majeſty (as it is called) of the people reſides, is that major 
of ſociety to which all things and all perſons muſt bow ; tha 
majority from whoſe conſent, if abſtract property does 16 
- originate, yet upon which hangs all actual riglit, title, pow 

dominion, and pre- eminence of things and — It is thwh 
whatever is ſaid in public, and regards the public, becom 
the right of the public to repeat and to report; the flouriſh 

tae ſenator, the argument of the counſellor, the deciſion 2 
F * Jp? 
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n the Whadge, become the public property. Words have wings: they 
ſe of Mare no ſooner uttered in public ſtations, than they are irrevo- 
iſe of iſcably paſſed to all mankind who are to be affected by them; 
raint, the emanations of the ſoul, the thinkings aloud, are confined to 


no place, to no country, to no age. 

We all know that the Greeks in general, and the moſt 
poliſhed of them in particular, the Atnenians, were fond of 
news. The Romans had their Diaries of every public tran- 
action circulated in every part of the Empire. 

Tacitus, in his Annals, Book XVI. refers to theſe Diaries 
for facts omitted by himſelf. 

« Diurna populi Romani,” ſays the hiſtorian, ** per provincias, 
per exercitus, curatius leguntur, quam ut non n:fcatur quid 


mſelf; / Tbraſea fecerit *. | 

; who « The Roman public Diaries are read through all the 
y, and provinces and armies with too much attention for it not to 
of te 3 what has been the conduct of Thraſea.“ | 
ion to The public prints of our own times contain all things divine 
of our ¶ ind human; and though many great men have affected to deſpiſe 


em, and never to read them, yet moſt draw from them 


xccaſionally their ſources of knowledge ried wo comen as 
eſere other matters in human life, men pretefhq to contemn an 
weeds, bett, becauſe they would hide the ſource from whence they 
d life. Wea! their ideas, and their treaſure, but make uſe of the very 


hing, as their own, which they pretend to deſpiſe. | 

We therefore ſhall aſſert with our cotemporaries our right, as 
ehicles to the public, to reports both of law, politics, and 
eligion, As to any idea that the publication of a deciſion or 


ve no@ntermediate decree, an appeal being aſſerted, or actually 
onſtit·¶ ¶ epending, may occaſion the merchant to hazard a ſpeculation; 
nd te de man who entertains ſuch an idea of any merchants or any 
* en, muſt know little of men or merchants, They will not 

muß ard; and here is the grievance, that the adviſing of an 
vritig i ppeal, which ſtops commerce by a delay and ſuſpence of ſome 
oncen great queſtion, perhaps is never to be recovered ; as a river 
> trul Which once having been ſpread from its original channel 
d thaWcarce ever returns to it again, and lzaves all behind it a dry 


Ind dreary waſte. However, there can be no encouragement 
br ſpeculation from the late deciſion of the Columbus, becauſe 
he enlarged time granted by royal proclamation and ſuſpenſion 
s at an end, and the act itſelf was only made to be in force 
int1] the 1 of April 1788, and no longer. The evil and the 
emedy have ceaſed together. | 

But a publication of the deciſion in the inferior court, it is 
ad, may influence the public ſentiment and the ultimate reſo- 
putions of the ſuperior court. This is paying too great a 
ompliment to the weight of one man's opinion, and a yery 


* In all the editions of this author, the paſſage runs, ( curative 
leguntur ut nofcatur quid Tbraſta non fecerit :“ but the ſenſe and 
Fammar muſt correct the abeve by the inſertion of uam, and reftoring 
do Us proper place. | 
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whoſe ſingle opinion an appeal is made, and is worſhipped u 
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bad compliment to the general good ſenſe of mankind at large, anc 


or to the ſtrict attention to juſtice and the capacity of the il r 
judges, who upon a new hearing are to judge of the reaſon, Jes 
laid before them, either in the perſonal deciſion of the judg: life 


| kimſelf in the inferior court, from whom the appeal is made, N 


or in the old and new arguments of the learned and ingeniou r 
gentlemen, who adviſe their clients to try the mind of anothe: 
court, upon the old principle (whether a true one or not, may 
be conſidered), that in more counſellors and in more judge, 
is multiplied wiſdom as well as fees. Reſident in all the power 
and majeſty of the dernier reſort, 2 is ſeen ſitting, al. 
though at a diſtance, by every judge with reverence, from 


his own conſolation and juſtification from conſequences by 
every man of integrity who knows the fallibility and capri 
ciouſneſs of human nature, and the twiſted underſtandings and 
corrupted hearts of — who delight in ſtrife, 7 

We ſhould feel infinite-pain, if we found that we had juflly 
offended very reſpectable perſons by any thing ſaid in our fyr. 
mer notice. | 

When we likened the arguments of the civilians to collegiate 
lectures, we did not ourſelves entertain an idea of academicil 
lectures having any thing in them ridiculous. We meant on 
the contrary to pay a juſt compliment to both, and to give a 
impreſſion, that thoſe arguments were like the lectures, long, 
elaborate, and full of the moſt profound erudition and generl 
inſtruction. ; ; 

We reſpect extremely the two univerſities ; and, whatever 
ridicule ill- judging or ill-diſpoſed perſons may attempt fling: 
ing upon them, we are of opinion that the academical lecture 
of the profeſſors and tutors have this particular uſe, to make 
ſome young men liear, who otherwiſe would never read; and 
that theſe lectures anſwer the ſame purpoſe to young men d 
faſtwon, as an attendance upon the courts of juſtice and par 
liament would do for the improvement of their minds. 

When we bkened the arguments of the civilians alſo u 
thoſe with which the Neapolitan lawyers entertain their viſion 
gratis, we meant that they were equally amuſing to the a. 
ditors, being without adequate fees for their labour and ſtuqh. 
The civilians in this country are nearly upon a footing witl 
the Trebatii & Ulpiani at Rome, who gave to their clients al 
their eloquence without pay, excepting that the latter returned 
the obligation by their foffra es, and helped to advance thei 
patrons to all the honours — cemoluments of the ſtate. 

The great luminaries of Weſtminſter-hall, with whom ut 
depoſited the lives, liberties, and fortunes, of their fellow ſab· 
jects, merit what they gain; and when they unite the charac 
ter of the ſcholar, the gentleman, and friend to their countth 
their rewards cannot be too great, In the” mean time, 
advocates of the civil law exercent in the courts eccleſaſta 
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and of admiralty, .after a long and expenſive education at one 


15 or other of the two univerſities, a graduation of eleven 
em Vears, and a ſilence of one more in the courts, at a time of 
hs life too late to go elſewhere, fit down in a kind of monaſtic 
x 5 way, blinding their eyes with making their own cloſe books 
ion or briefs, and arguing whole forenoons for perhaps a fee of 
the to or three guineas, while a gentleman of eminence in the 
may common law receives three hundred for pleading his hour by 
do the town clock at an aſſizes in the country, perhaps not more 
Yer chan twenty or tlürty miles diſtance from the metropolis. 

1 Near one-third af the Britiſh Peerage conſiſts of the deſcen- 
from dants of common lawyers; fo attentive has the crown been to 
du 8 ©5910 g their attachment at all times. ; 

s by n a century and an half the civilians have only furniſhed 
apf. ro ſecretaries of ſtate, one miniſter plenipotentiary, two privy- 
ane councillors, two commiſſioners of the admiralty, and a trea- 


ſurer to a princeſs dowager. This is not to be womlered at, 
for about half a dozen advocates make the whole of their ef- 
fective bar. 

At the ſame time, we may obſerve, that in no court more 
brilliant and claſſical wit is exerciſed upon proper occaſions 


Low — by ſome of the advocates at Doctors Commons of the pre- 
| ent day. | 
» . 1 Ridicule,” ſaĩd lord Shafteſbury, ** is the teſt of truth.” Some 


people have doubted of the axiom : but his lordſhip was right, 
if he meant, that true ridicule; or ridicule founded upon truth, 
1s the teſt of truth, as metals are tried in chemical proceſs one 
by another ; and therefore ſome ſort of vivacities are to be al- 


* lowed at the bar, and even upon the bench. 
i * There are indeed men who, forgetting the obſervation of a 
mate! ſenüble French writer, that gravity (we ſuppoſe he meant a 
; n tant Sie is an exterior appearance of the body to 
men al enceal the defects of the mind, dread every approach to jeſt- 
4 pr de and think it almoſt eriminal upon the bench, though not 
quite ſo much ſo at the bar. Men dreſſed in buckram, or in 
ao ul omplete armour, like the man of the company of armdurers in 
ibu the ſhow of a lord- mayor, have no occaſion to be afraid of flies. 


It may be remembered, that in all times a little vivacity has 
been indulged upon the bench, At the bar whole arguments 
(if they can be ſo called) have been filled with wit to make 
amends for not reading a brief before, and which the client, 
has found to be no jeſt to him. A deſcendant of lord Coke, 
upon reading the writings of that great lawyer, ſaid he was 
lurpriſed that his anceſtor had written a jet-book as well as a 
law book. Jefferies never jeſted *, Lord Somers was all ele 


Perhaps not ſo much as ſome judges ; hut yet enough to draw upon 
lim, by unſeaſonable (allies, the following diſtich : x 
E'en than LP Eftrange a more adimir'd prater, 
Wittier on bench than he in obſer water. 4» 
G 4 gance, 
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gance, and an excellent poet and clafſic. The earl of Hard. 
wicke wrote eflays in the Spectator. Lord chief juſtice 
Willes is remembered for his'wit and vivacity, and his fon 
had his father's livelineſs. Other judges have ſhone as men 
of wit as well as of deep An The laſt lord Lyttel. 
ton ſays i in his Letters, that no perſon ever poſſeſſed more true 
attic wit than the earl of - Mansfield. Applied to proper per. 
ſons and to proper occaſions, his lordſhip's wit ha had always its 
due effect, and ſcarcely any perſon to whom it was dircQed 
went away offended, 
% Ridiculum arri 
& Forrius er melius magnas plerumgue ſecat res,” 

ſaid the Roman poet, who knew mankind well, A ſtroke of 
wit, in his opinion, oftendecided many an important cauſe with 


more clearneſs than a formal argument by ſhewing abſurdit 
when it was truly to be found, ; : 


Aſter all, in ſpite of our extreme attention and wiſh to be 
accurate, if we Nan fail in any part of our reports, it is ſome 
conſolation to us, that even ſuch reports may have their uſe; 
inaſmuch as it was the opinion of a once very great lawyer, 


that for the * of furniſhing an argument, one bad repon 
1s worth to provelicn an hundred good « ones. T 


—— of | 


HIGH COURT of ADMIRALTY. 


Frxipayv, Dec. 18, 1789. 
APPEAL FROM THE COURT or Vics-ADMIRALTY 
of Bargapots. 


Paul Le Meſurier, E/g. Owner of the Ship Columbus 
and her Cargo, Appellant. , | 


, His Majeſty's Procurator General, David Parry, Ef 
' Governor of Barbadoes, and Samuel Dearſley, 26 


Acting Collector of his aaa 5 Cuftoms i in the fai * 
22 a 


s this caſe is a leading one to many others depend- 
ing in the high court of admiralty as a court cf r. 


venue and appeal from the plantations, and which wait for 
the deciſion of the preſent Pen the importance of it i 
| obviowi 
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obvious; particularly as it is one among the many queſ- 
tions which the revolution in America has given riſe to. 
That event has ſpread over all Europe a new face, both of 
ttel. WF legiſlation, policy, and commerce, It will every day have 
new conſequences. It has given birth tp new laws and 
s it, experiments of government, and of eourſeto new litigations 
del upon the liberty of trade and the rights of property.” 


AFTER ſome obſervations nearly to this effect, the judge, 
fir James Marriott, went on as follows: 


4 THE king's advocate has very properly called the caſe 
a very involved caſe. It involves the operation of a new 
and experimental law, the 27th of his preſent majeſty, 
whereby lumber imported from any of the ports of the 
American States is prohibited, if brought indirectly from 
any foreign plantations ; it involves the general law of for- 
feitures under the ſeveral acts of trade; the powers of the 
board of treaſury and cuſtoms; the conduct of the preſident 
and committee of the privy council, acting as a board of 
trade; and of the then ſecretary of ſtate 3 ; the policy of the 
act in its principle and the novel authority of the crown 
under the eſpecial clauſes of this act to diſpenſe with the 
law of parliament. 

« This is the fourth day of hearing this cauſe. I felt 
vith pain at the outſet the exceeding weight impoſed upon 
the mind of the perſon who may happen to ſit in this chair 
35 2 judge of revenue. The revenue Jaws are neceſſarily 
to be ſupported as the nerves of war and peace, and the co- 
lumn on which the public credit of the nation intirely reſts : 
at the fame moment I felt that the ſtretching theſe laws 
beyond a certain point might deſtroy that very liberty, 
and commerce, and property, which they were meant to 
ſupport; that a ſeverity ill-judged and exerciſed with avidity 
and rapacity for the fake of forfeitures to informers and 
officers, or inconſiſtentiy with law and equity, may render 

h | __ 
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the revenue a devouring animal, which ſhall at laſt feir 


upon every thing, and root up the tree to gather the fruit, o 
The extenſion of the Jaws of revenue to an extreme, ha il | og 
been, among many other cauſes, a principal one of the re. 
volution in a neighbouring nation, God forbid we ſhoul i . 


any of us ever live to ſee it ſo in our own! 
« Ihe arguments of the counſel on both ſides have been toe 


ſtrenuous ; they have been brilliant; and particularly o in t 
the part of the crown x. I have heard very long lectures - 
{ 


upon the duty of the court in cauſes of revenue, and | 
have heard them without diſſatisfaction (to uſe the wor per! 
of the king's advocate): I have heard them with patience, PI 
which has ever been the charaReriſtic of the high court q — 
admiralty, and I hope it will always continue to be ſo. 
It is true, that upon the firſt opening of the cauſe] 
recommended candour to the counſel for the crown in thei 
proceedings againſt the ſubje& in cauſes of revenue; ard 
that I did hope they had been properly conſulted by th 
parties, conſiſtently with the rank and truſt which th 
ofkcers of the crown hold for his majeſty and the nation a 
large; for that occaſions have happened, when the lay 
officers of the crown have thought proper not to riſk the 
honour and the juſti ice of government, but to throw i 
their bricts. / 

Tx advocate-general has exculpated himſelf in his reply 
That he has becn applied to only as an individual from in. 
dividuals, his clients having intereſt in the forfeiture ; anl 
I am glad to hcar him ſay, that he has heard what dropped 

from the court without diſſatisfaction, He has ſtated the 
caſe of his parties: it is my duty to hear, He has done 
his clients ample juſtice z—and the court will do tht 
fame. 

4 But Ido 8 and deſire it may be known, that 0 
perſons ſhould be encouraged to come into this court ulag 
„S witſian Sc5tt, * Dr. Lawrence, for ché crown. 

Dr. Nichell, Dr. Arnold, for the reſpondent. 
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bein his majeſty's name, and proceeding as well for his majeſty 
fruit WF. themſelves, without the buſineſs originating with the 
» ha proper law officers of the crown in this court, upon proper 
* reference and attendance. 


« The recommendation of candour in this cauſe, I 
deemed the more neceſſary, as I thought I obſerved a ſpirit 
in this cauſe not to be approved; as if the ſpirit of revenue 
laws, which began in a reign not very favourable to liberty, 
that of Charles II. and which - were meant firſt to fill the 


d | 
_ perſonal coffers of a needy prince, and afterwards, on better 
Me principles, to ſupport a revolution in favour of liberty, had 
| J 


habituated the boards of revenue to conſider the cauſes of 
their officers as if proper to be maintained, at all times and 


gel under all circumſtances, as their own, and of the ſovereign 
thei perſonally ; and as if this court were too weak and too inſigni- 
2 hcant to enforce its decrees, or the law officers of the 
ö 


crown here, to be attended to; and as if this court were a 
nval to their own juriſdiction, in which there may be room 
if there were no check, though I trult it is never ſo exer- 


on at 
„ ciſed, for perſonal favour, political intereſts, and ſolici- 


As the ſhip failed before the exiſtence or even perhaps 
the contemplation of the act of the 27th of the king, and 
arrived at Barbadoes at the time when the operation of 


the act was diſpenſed with and ſuſpended, as far as a report 
. and of the committee of council and the exerciſe of the power of 
ppel BW the crown through the medium of a ſecretary of ſtate, could 
d the BY diſpenſe with or ſuſpend the law and bind the crown by its 


own act, it was natural and right that the court ſhould wiſh 
to ſee the order of council. On the opening of this cauſe, 
it was ſuggeſted by the counſel for mr. Le Meſurier, that fre- 
quent applications had been made by him to government for 
a copy of the orden of council, Now, it ſuch an order had 
exiſted, and been produced, it would have prevented this 
flood of litigation,” Mr. Le Meſurier would not have heard 


10 
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ſo many brilliant arguments either for or againſt himſelf 
nor the court have had the fatigue of watching them with 
extraordinary attention, In any cauſe where the crown 
is a party, it is to be obſerved, that the crown can no more ¶ lalt t 
withhold evidence of documents in its poſſeſſion, than a pri. iſ of h. 
vate perſon, If the court thinks proper to order the pro. Wi ot v 
duction of any public inſtrument, that order muſt be ¶ hou! 
obeyed. It wants no inſignia of an authority derived from du 
the crown. The order will inforce itſelf; for if a party pure 
ſuing refuſes to produce a neceſſary document, what fol. bis 
lows ? He ſhall take nothing by his petition, In the court 
of prize this has happened, where a party has refuſed t 
obey an order, : 

« AN affidavit has now been produced by mr. Le 
Meſurier which obviates every difficulty on this head, 
and the contents of it will come hercafter to be conſidered 
under its proper head, 

« Tat advocate-general (fir William Scott) has ſtated 
the caſe with ſo much liberality and exactneſs, that I can- 
not do better than to follow him, 

« THe fact is, the ſhip Columbus, built in one of the 
Hands of Bahama, and duly regiſtered at the port of Lon» 
don, duly cleared out and failed from London in ballaſt, No- 
vember 14, 1786, for Gottenburgh, in Sweden, There the 
maſter, captain Guerin, took in a cargo of dried herrings, 
The mariner's contract expreiles, that the intended voyage 
was to be from London to Gottenburgh, from thence to 
Tobago, and elſewhere ; fo that ſhe appears clearly to 
have been a carrier ſhip upon a general voyage in ſearch 
of freights. She accordingly ſailed from Gottenburgh the 
14thof January 1787, for Tobago. Meeting with a hard gale 
of wind, and being in want of water, ſhe put into Madein 


for 


on the-7th of March, to water and repair. The maſter, : 
Danjel Guerin (who had made a proteſt before the Britiſh k 


conſul there), took in Madeira wines in barter for ſome of 
te herringe, and having repaired his ſhip and taken in 
| | wats! 
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water and other neceſſaries failed for Tobago; where he ar- 

rivedthe 2d of April, and there, by permiſſion of the French 

governor, that iſland having been ceded to France by the 
aft treaty of peace, the captain diſpoſed of the remainder 
of his herrings and part of his Madeira wines, for landing 
of which he. obtained a permit from the French cuſtom- 
houſe at Tobago, except ten pipes, two hogſheads, and three 
quarter caſks. While the ſhip was laying at Tobago, he 
purchaſed on behalf of and ſhipped on account and riſk of 
his owners, Paul Le Meſurier, eſq. and Co. from Dan. 
King and Co. calling themſelves Britiſh merchants reſid- 
ing at Tobago, the following articles of lumber, viz. 
79,300 feet of white pine-boards, 23,294, feet of ranging 
timber and ſcantling, 18,625 ſtaves and heading, 12,750 
white pine ſhingles, 2,075 wooden hoops, and 56 white 
oak ſhocks, the growth of the domintons of the United 
States of America. 

4 The claimant and appellant ſtate, that they were fo 
ſhipped to be imported into the iſland of Barbadoes, with 
an intent for the ſaid ſhip to take in a lading of ſugars for 
London upon freight. 

4 The. maſter at this time had received no information 
of the paſſing the act of the 27th of his preſent majeſty 
forbidding ſuch importation indirectly from the ports of 
the United States of America. The maſter, having com- 
pleted his lading at Tobago, purchaſed from a French veſ- 
ſel laying there, twenty-three or twenty-hve dozen of 
claret in bottles, as ſtores for the ſhip's uſe, ſtowed them 
with other liquors in his lockers in his cabin, and on the 
24th failed for Barbadoes. This claret was purchaſed 
partly by Madeira wine in exchange, and partly by a ſmall 
bill of exchange—Upon whom it was drawn is not material: 
but captain Guerin ſays it was drawn upon Paul Le 
Meſurier and Co. of Havre de Grace, in favour of the 
French captain Falaiſe. 

a” 
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« On the 7th of June 1787, upon the moment of thy 
ſhip's arrival, before ſhe could come to anchor, ſhe wx 
| ſeized by mr. Samuel Dearſly, then acting as collector d 
the cuſtoms for the port of Bridgetown. An information 
was filed in the court of vice-admiralty at Barbadoes, by 
Dearily, charging this coming-in as an importation into the 
land of Barbadoes, contrary to ſeveral acts of the revenue, 
particularly the 12th and 15th Charles II. and the 4th an 
27th of his preſent majeſty, and his royal proclamation of the arg. 
8th of April 1787 ; that part of the cargo was put on board o be 
at Tobago, an iſland in the Weſt Indies belonging to the ter 
French King; that it was che growth and produce an 
manufacture of the United States of America, the property of lar 
the ſubjects of the faid States or ſome other 3 
that the wine, being the growth and produce of Europe; v 
not ſhipped in England but at Tobago; that on his arriba 
the maſter did not make a full report of his lading, and that | 
ten caſes of wine and other goods were found on board after 
the maſter had made his report. | Ad 
“ On the 3oth of July 1787, a claim was given 1 | 
Allgood William Wallis, of Barbadoes, on behalf of Paul 
Le Meſurier and Frederick Samuel Secretan, of London, 
merchants, for the ſhip and cargo. In the interval, in 
conſequence of a report of the committee of his majeſty's 
privy council for the affairs of trade, dated 
and his majeſty's inſtructions to the governor and council d 
Barbadoes for the ſiſpending the act of the 27th of his 
majeſty, ſignified in the diſpatches which were ſent on the 
28th of May, the day after the ſhip failed from Tobago, 1 
proclamation, reciting the emergency and the inſtructions 
was publiſhed at Barbadocs on the 1 5th of July following. 
« Yer, notwithſtanding this proclamation and interven- 
tion of the ſuſpending power, the cauſe was proſecuted by 
the ſeizor and by the king's own law officers ; and that too 
fo late as November 17, 1787. The judge of the vice- 
admiralty court condemned both ſhip and cargo; and 
although 
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Ihough the fame ſhould happen to be reſtored, the 
ppellants will be very conſiderably prejudiced by the loſs of 
reights. 

« A NUMBER of witneſſes were examined; and the 
aptain himſelf being examined by the informants, his 
vidence was made their own. 

« So far as regards the fact of deſtination of the voyage, 
he character of the ſhip, and property of both ſhip and 
argo, as belonging to mr. Le Meſurier and Co. there ſeems 
o be no diſpute. The dates of the tranſaction are 

terial. It is obſervable that the prohibitory act of the 
7th of the king received the royal aſſent the 3oth of 
larch 1987, was publiſhed in the Gazette the 4th of 
\pril following, and was known at Barbadoes on the 23d of 

ay, the very day before the emergency was known. 
That on the 29th of the fame month, mr. Wallis, agent of 

r. Le Meſurier and Co. apprehenſive of their ſhip being 
kely to be confiſcated whenever ſhe came in, applied to the 
jovernor, mr. Parry, on the 20th of May, praying that the 
hip might be permitted entry. 

« THE governor's anſwer (as it appears by the evidence 

this ſecretary, mr. William Southwell, and annexed to the 


etition of Wallis, letter D. dated March 29, 1787) was as 
plows : 


“THE mode of trade carried on for ſome time paſt with 
the foreign Iflands and Settlements, was at all times 
contrary to the acts of trade, and the late act of this ſeſſion 
renders it impoſſible for the Columbus to enter lumber at 
this iſland,” 
« D. PARRY. 


« N. B. The petitioner has had time enough to ſtop the 
ſhip.” 


“ Upon this ſtate of the facts, the iſſue has been taken, 
Wh ether this was an importation contrary to the ſtatute? 


lays 


EASE OF THE 8HIP coluuzus, 
fays the king's advocate; to which dr. Nicholl, count 
for mr. Le Meſurier adds, © with an intention to defraud bi 
majeſty's revenue; and this is well put, as the addition 
makes à part of ſeveral ſtatates relating to the revenue 
The king's advocate has quoted the preamble of the famoy 
and leading act of Charles II. beſt known by the name of the 
Navigation Act, which expreſſes, that the act is made again 
any intention to defraud his majeſty of his cuſtoms : there. 
fore I ſhall take what is propoſed by the advocates on bot 
ſides as one propoſition, and as the true and fair iſſue in thi 
cauſe. Ld 
Ir has been urged, on the fide of the reſpondents, thy 
there is no equity for the ſubject; that it is the duty of th 
court, ex officio, to be the protector of the revenue of th 
.crown ; that it muſt yield in nothing to its feelings for the 
hardihip of the caſe, but enforce the letter of the ſtatutsy 
regarding the revenue as of tricti juris; and that the ow 
probandi reſts always with the ſubject : that the com- 
merce and property of the ſubject, and the revenue of the 
crown, are in a ſtate of hoſtility ; that the ſubterfuges « 
the trader to eſcape the laws of revenue muſt be ſevereſ f 
guarded againft ; that no evaſion of the law muſt de 
permitted; and that there is even a canſtructive infringement 
of penal laws, which are made for the ſupport of publi 
credit. | rem 


I conſidering this argument, the juriſdiction of ti Ing 
high court of admiralty in cauſes of revenue, by appeal fron * 
the Britiſh plantations, firſt calls for attention, as a cout 
which has a mixed authority, to be both as judge and juni 5 
to determine both the law and the fact; which make togetbe|ſſ 
(what mr. Locke and the metaphyſicians call, howent! 
diſtinguiſhed, and whether rightly or wrongly diſtinguilb 
it is not now neceſſary to be conſidered, by ſome perſons i 
point of law) a mixed mode, or complicated idea. It is d 
a court of equity by its original conſtitution, being mY * 


* 


IN THE COURT OF ADMIRALTY. - 


fly directed in the patent of the judge © to have regard 
ways ta the equity of the caſe,” &c. &c. 

« THE court of admiralty derives no juriſdiction in cauſes 
f revenue from the patent of its judge, or from the 
tient, cuſtomary, and inherent juriſdiction of the preroga- 
ye of the crown in the perſon of its lord high admiral, and 
erciſed by his lieutenant ; not a word is mentioned of the 
1ng's revenue, which ſeems to have been entirely appropri- 
ted, by the antient courſe of common law, to the court of 
xchequer, which is both a court of law and equity. If 
herefore there is any inherent prerogative right of judging of 
zizures upon the ſea, for the rights and dues of the crown, 
whether of peace or war, as in the right of prize and repriſal, 
of te dat prerogative juriſdiction is put in motion by ſpecial 
| ommiſſion or by act of parliament, 

tutez « The firſt ſtatute which places judgment of revenue, in 
e ue plantations, with the courts of admiralty, is the 12th of 


con-MCharles the IId. chap. 18. ſect. 1. which act has been 
ff te ollowed by ſubſequent ſtatutes. 

res A © ARBITRARY as thoſe times were, and needy as the 
verch prince was, who conſidered the revenue as perſonally his 


own, yet, the legiſlature having held out the ſtrong bait of 
forfeiture to be divided between the king, the governor, and 
the informer or ſeizor, it ſaw the neceſſity of placing a 
remedy and a relief for the ſubje& in a court, both of law 
Fend equity, where the cauſe might be heard in the laſt you 
fro ith the utmoſt purity, and without influence. | 

cou Ir the merchant and ſubje& were to feel the 3 of 
ju eovernor or officer of revenue who is without ears or 
eta moderation, or that the judge of a court of admiralty in the 


the favour from ſome governor uſed to military command and 
ideas, or fancy himſelf that he perſonally obliged a ſovereign 
« (for nearly ſuch is the language of the decree appealed from) 
a redreſs might be had ſuch as mr. Le Meſurier now ſeeks. 
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plantations might feel his dependance on the ſunſhine of 


Whether he is entitled to it from me will be conſidered 
Fob... H | more 
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more minutely. If the officers of the crown ſhall not 
ſatisfied with my deciſion, and my reaſons, they will go to 
court in dernier reſort, where the judges of the comma 
law and civilians fit as delegates under his majeſty 
commiſſion in chancery. I can only ſay, that I feel too nw, 
the increaſe of the buſineſs of this court, more eſpecially; 
it is to be loaded with important queſtions of new laws 
revenue. It is my comfort to do equity, that my pa 
opinion is not final, and there is an appeal. 
« THis court has but one eye; the court of delegats 
will have many eyes, and moſt enlightened views. 
fortunes of individuals, the fortune of the kingdom, reſt 
a due obſervance of the laws of revenue. The revenue! 
no longer that of the king perſonally ; it is the property 
the public; it is yours, it is mine, it is every man's who k 
any part in the public debt, or in the circulation of proper 
of every kind which repreſents a value, and is repreſents 
by it. His majeſty is intereſted as the great truſtee forth 
public, and for his crown. Whoſoever brings forward, g 
luppoſes his majeſty to have any direct perſonality t 
reſponſibility, which ſeems to have in ſome former tim 
been the idea of ſome boards (it is clearly that of t 
judge now appealed from), he is a bad friend, a bad lawy 
and a bad ſubject. 
« THE arguments of the counſel for the crown, wi 
have read long lectures to the court of its duty (withat 
being interrupted), that the court muſt have no feelings 
favour to the merchant and ſubject, go no farther in poi 
of ſtrict law, and the black letter of the Statute Book, thu 
that under certain circumſtances and appearances, upon fit 
view, the preſumption lies againſt the trader, for havin 
neglected to provide himſelf with proper documents, ai 
for not having complied with the formal Tine marked « 
for his conduct as to entries, &e. directed by the ſtatutt 
This act ſays, however, no more than the act of the 4th 
his preſent majeſty, c. 15. ſect. 45. which enacts that! 
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au probandi (or burthen of proof) ſhall reſt upon the 
claimant ; and that where probable cauſe of ſeizure ſhall 
appear, the claimant ſhall have no coſts ; and from which 
may be inferred, by the by, that when there is no probable 
cauſe of ſeizure, the claimant ſhall have his coſts; 


« Do not all the acts for condemnation of prize and 
repriſal of war ſay the ſame thing? and yet under thoſe acts 
there is reſtitution. The principle of both the law of trade 
and war is the fame : « Your property and intentions are 
« doubtful. Clear up your property and your intentions. 
« Juſtify your intentions, and have your property.“ 


« THROUGH the whole of the cauſe before me, there is 


not a fact in which the advocates on both ſides are not 
agreed. Nor has the property of mr. Le Meſurier been a 
moment in queſtion ; except whether twenty-five dozen of 
claret ſhould be carried finally to his account current, or to 
that of the maſter ; a point which is really too tidiculous to 
have ſo much time ſpent upon it, and is unworthy of all that 
eloquence which has been heard this * as if we forgot 
the ſhortneſs of human life. 


« Byr it is ſaid, ec the ſtatute of the 27th of his majeſty 


« is peremptory. It enured before the ſeizure. ' It was 
e not diſpenſed with by the governor by advice of his 
« council, upon the arrival of the ſhip Columbus in Carliſle 
“ Bay, on June 7, 1787: And if the act was not 
« diſpenſed with, neither ſhall this court diſpenſe with it by 
any retroſpective operation.” This is fo argued; and 
& that the court cannot determine againſt the law.“ 

« Da. Lawrence has preſſed upon its attention and 
veneration for a very great character, who is venerated by 
the preſent, and will be more fo by a future age, /zvore 
epulto, a ſpeech in the houſe of lords, Whether the words 
were ſpoken as by a peer, or as by an advocate, or what 


were the circumſtances and merits of the cauſe, has not been 
ſtated, 


H 2 « IT 
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«TT is to be ſuppoſed the appeal was upon ſome writ of 
error, from ſome court of common law: the language hel 
in it is ſaid to have been as follows : 


« My LORDS, 
« HowEVER diſpoſed you may be to relieve the appel. 
« Jant, however hard the caſe, yet your lordſhips cannot fy 
« in the face of the law.“ 


« To this it might have been anſwered by one advocate 
to another, or from a peer who might differ in opinion to: 
peer, | | 

« TRIs is to ſay, that your opinion is the law: but 
“ whether that opinion is law or not, yet this aſlembl 
« cannot determine againſt the law; becauſe whatever it 
« ſhall determine, being in the laſt reſort, and paramount to 
« all other judicatures, will be law. It is a court of lay 
« and a court of equity; not merely of a technica, 

« ahſtruſe, metaphyſical equity, but it will do ſubſtantil 


« juſtice upon every ſpecial cafe.” 


Nov, as to the diſtinction taken between courts of lay 
and equity, when it is ſaid that courts of common law hal 
judge according to the ſtrict cuſtom and letter of the 
law, and that a court of chancery, or equity, as it i 
called, cannot judge contrary to the law, what does thatmean, 
if upon conſideration, in both theory and in practice of the 
courts, it appears that equity and law are for ever inſeparable! 

« To decide what is the common law or immemoril 
cuſtom of the realm, and apply it to the fact, without regard 
to differences, times, manners, convenience, or inconve- it 
nience, 1s to be ſure purely and ſimply to judge of las 

But is that fo done, when the reaſonableneſs of a cuſtom ad 

called in to guide a deciſion, and adopted as a principle? ve 

« WHERE is the ſimplicity of law, according to the 
letter of a ſtatute, if it is to be interpreted in Weſtminſ! 

Hall, whatever the movers and framers might avow thel 
intention to have been? If the public or political income. 

x nience 
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ence is to be conſidered, what is it but to new-make the 
ww of ſtatute upon aſſumed principles of equity, and to 

rn, as it were, the bar of iron again upon another anvil, 
nd to give it whatever new ſhape and force the ſecond 
orkman fancies ? 

« WHAT is it, in words of mixed modes, that is to ſay, of 
omplicated ideas, but to divide the complex of fact and of 
ww, and to take the interpretation of the latter? There are 
deas which as neceſlarily adhere together in the mental world, 
s the elements adhere inſeparably in the natural and ſub- 
antial world; and you cannot more ſeparate law from 
equity, and equity from law, in certain cafes, than you can 
ut off the fleſh of living animals, without taking the blood 
ind moiſture with it. If law is contrary to equity, and 
equity is contrary to law, then a court of chancery is not 
able to decide at all; nor can the houſe of peers do ample 
and ſubſtantial juſtice, | 

To apply this fort of poſſible reply to the preſent caſe, 

e court of admiralty is a court of mixed juriſdiction, It 


4. will judge of the cuſtom or law of the ſea, the cuſtom of 
thil civilized nations, and the common fea law of the realm. 


It will judge, as other courts do, of the letter, the ſpirit, and 
the policy which dictate a ſtatute ; and in the blended 
character of judge, jury, and keeper of the public and royal 
conſcience, determine ex æquo et bono; boni viri arbitratu, 
by what is right and fair, and with the judgment of a plain 
man; for that is its /tile, and that is the genius of a court 
formed for the buſineſſes of plain men; who in a maritime 
life, of all mortals upon earth, are freeſt from ſubtlzties in 
their habits of acting and thinking, Its legal proceſſes are 
adapted to the ſubjeRs and the people: as cardinal Benti- 
voglio ſaid of the Swiſs, “they were plain good people, 
fitted for their mountains, and their mountains for them.” 
This ſhews the impropriety of the interference of other 
Judicatures, built on the ſame prerogative, to deſtroy the 
molt uleful prerogative in a court of equal antiquity, by 
H 3 interfering 
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interfering only to diſturb that equity and that juſtice whig 
they cannot do to the ſubject, as vehicles and meaſures d 
right and wrong which cannot fit the caſe ; and, therefor, 
the ſame acts of legiſlature which made commiſſioners d 
revenue, who are collectors of revenue by office, to x 
judges, gave at the ſame time to a court of admiralty ; 
power, as to a court which is free from bias, to relieve the 
ſubject from the extreme rigour of the letter of reveny 
laws, and to judge of the equity and policy of any 4 
regarding the revenye,—So much for the argument take 
by the advocates for the reſpondent, © that this court cam ert 
judge how the letter of the act of the 27th of his preſen 
« majeſty is to be underſtood, nor raiſe any equitii 
« conſtruction from the general text or particular clauſes ¶ ere 
« expreſſions. 
« As to the policy of this act, no mare need be (i 
of it than, to fave the credit of thoſe perſons who it 
troduced it into parliament, that the pplicy of this 2 
ſeems to be the ſame as of the navigation acts. to conf 
commerce and duties to the mother=country : that it is1 
| novelty, by lodging a diſpenſing power in the king ml 
council, or in the governor and his council to diſpenſe wid 
a penal ſtatute; but it muſt be obſerved too (gn whid 
much turus in this caſe), that this diſpenſing power ws | 
operate for the relief of the ſubject, and not againſt it: 
laſtly, that this act was made only in the ſpirit of expel. 
ment what the beſineſs would bear, in conſequence of tit 
aſtoniſhing revolutions of commerce and power, ſince ti 
emancipation of the Britiſh-American Colonies from tit 
controul of the mother-country; 
« PERH4Ps the politicians of the age, fond of novelty 
and every man in it almoſt thinking that he can figurei 
reformation, had better wait before they regulate too halt 
ſo complicated, ſo refined a thing as; commerce, I 
workings eſcape the moſt microſcopic eye of the politic 
and financier ; and trade reſembles in many cafes the ent 
tive plant : touch it, and it ſhrinks; preſs i it, and it di 
« It 
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Ir muſt be allowed that trade, like certain trees, may 
ouriſh and bear the more fruit from being pruned and 
lipped; but it muſt be done by the hand of a very great 
and be adapted to the ſoil and ſeaſon. Such were the 
s of 3 to which this country owes its wealth and 
wer, and was obliged for them both to a uſurper and to a 
onarch not greatly revered in hiſtory. Theſe acts were 
ted to the times and the men. What the preſent ſeaſon 
id times or men will bear, no man can tell; except that 


taker och in counſelling and judging we muſt beware of the 
can ertigo of giddy-headed experiments, 

preſen « THe ſhort period for which the act of the 27th of his 
uit najeſty was made, ſhews the idea of the maFers. This will 


ereafter apply, when we come to conſider the conduct of 
e governor, who is one of the reſpondents. 


Ll « IT is not very aſtoniſhing, if one conſiders where ſuch 
ho Nils are fabricated, by ſolicitors of boards or their clerks, 
Nis 1 there ſhould be fo glaring a defect in this important 
= that when it carefully provided for a ſhort experimen- 


al duration, it ſhould have no limitation of time, before 
which ſo many hundred carrier-ſhips of Britiſh ſubjects 
ſhould be made forfeitable, then floating on the ſeas, in 
unknown ſituations and diſtant voyages in ſearch of freights, 
& THAT this defect ſhould have eſcaped the ſagacious, 
penetrating, and attentive genius of the noble lord at the 
head of the committee of council for the affairs of trade, is 
remarkable. Diſtinguiſhed for his long and enlarged views, 
and knowledge of treaties, as his lordſhip is, it is wonderful 
it hould not have been recollected, that there is a limitation 
of time in all treaties reſpecting captures, 
Tux act of revenue of the 26th of the king, cap. 40. 
ſec, 32. by which ſpecial periods are fixed for the com- 
mencement of the ſeveral regulations contained in it 
regarding forfeitures of ſhips and cargoes, might have 
furniſhed a model. 
Tux act of the 27th of the king was oppoſed on its 
* appearance by a very ſtrong oppoſition; and it is 
| H 4 wonderful 
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and were that true, it would not only affect the preſent 
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wonderful that adminiſtration did not catch a ſpark to fee itz 
way from that torch which has enlightened many a miniſter, 
« SCARCE had the act paſled, and before the paper was 
well dried on which it was printed, it was found expedient 
by government to ſuſpend the execution of it. 
« THE act received the royal aſſent March the Zoth. 
« W as publiſhed in the Gazette on April the 4th. 
% AxD the diſpatches of lord Sydney, the ſecretary af and v 
ſtate, with the orders for the GE were * May Engl 


the 25th. miſſi 
« THe petition preſented by Wallis was on May 20, for 

a ſuſpenſion, which the governor refuſed. boar 

„ The ſhip was ſeized June 7. litic 


« THE governor's proclamation of a ſuſpenſion was WW influ 
July 15, and the ſentence of condemnation was Nov. 17, |Wiſhmac 
four months after proclamation of the ſuſpenſion, as appcas iſ the 
by the proceſs, and by the affidavits of mr, Le Meſurier, Wi - « 
The effect of that ſuſpenſion will be conſidered in its proper ner 
place. | f 

« IT vas an objection taken in limine by the counſel for this 
the appellant, that the ſeizure was made by one of the re- 
ſpondents, mr. Samuel Dearſley, without lawful authority; 


caſe, but many other ſeizures | in the ſame way muſt hare 
been illegal. 
Ir has been ſaid by the advocates of counſel for the 
. reſpondents, that this ſeizure is analogous to the ſeizure d 
prize by non- commiſſioned captors ; which prizes veſt, s 
droits or perquiſites of admiralty as they are called, in the 
crown; and any perſon in war may take for the king, Bu 
on this it muſt be obſerved, that in ſuch captures the pu- 
ties ſcize at their peril, and ſo they do in caſes of revenue. 
In the firſt, if they fall into the hands of a foreign pow, 
not having a commiſſion from their own prince, they m 
de tried, condemned and hanged as pirates; and in the latte 
caſe, it reſiſtance ſhould happen, and death ſhould follow, 
| the 


IN THE COURT OF ADMIRALTY. 


» conſequences would be fatal to the non- commiſſioned 
ſeizor. This was a point which the court recommended 

0 the advocates to conſider. - 

« AN argument is taken on the other fide, that a ſur- 
veyor-general aſſuming to himſelf, by the force of his own 
uthority, the appointment of any perſon to act as collector 
of the cuſtoms in the place of a collector who is abſent, 
and which collector was appcinted by the commiſſioners in 
England, is an attack upon the patronage of the commiſ- 
miſſioners not to be allowed, although it is ſaid to have 
, for been the practice. This is doubtleſs a conſideration for the 

boards of cuſtoms and treaſury, and ſeems to be both impo- 
lite in every view, not only of miniſterial patronage and 
wa {WE influence, but of the proper checks and controul of the 
- 17, WW machine, and likely to occaſion confederacy and fraud in 
vcars the officer, as well as oppreſſion to the merchant. 
ie, Wh - < Tres policy of ſuffgring that which the ſurveyor-ge- 
oper neral in his affidavit ſays, has been long the uſage in the 
colonies, is no conſideration here; but it ſhould ſeem as if 
| for BA this ſeizure, fo far as the queſtion of authority to ſeize goes, 
e te-. was well enough made, 


rity; « BuT who are theſe commiſſioners of the cuſtoms ? 
lent « THEY are the commiihoners of commiſſioners. 
have « THE office of lord high treaſurer (now put into com- 


miſſion) ſprings out of the prerogative of the crown. Its 
r the buſineſs is the collection of the revenue of the crown, 


re q The commiſſioners of the cuſtoms are ſanctioned as exiſting. 


ſt, 8 by the act of trade and navigation, juſt as the commiſſioners 

n the of taxes, an office never heard of till a few years ago, are 
Pit mentioned by ſeveral late acts of revenue. 

> paſ- By the act of the 25th of Charles II. c. 7. ſeR. 3. for 

enuc, the encouragement of the Greenland and Eaſtland trades, 

oweh it is enacted, that the whole buſineſs ſhall be ordered and 


m managed, and the ſeveral duties hereby impoſed ſhall be 


latter cauſed to be levied, by the commiſſioners of the cuſtoms in 
low, England now and for the time being, by and under the 


the | ; authority” 


' * 
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authority and directions of the lord treaſurer of England, o 
commiſſioners of the treaſury for the time being. 
« THE power of making ſeizures by the commiſſioner 
of the cuſtoms, is reſtrained by the 13th and 14th Charles Il, 
c. 1 I. ſect. 15. No ſhip or goods ſhall be ſeized or forfeitel Wlcom 
by reaſon of any unlawful importation or exportation into ot Nuſti 
out of this kingdom of England, dominion of Wales, or por 
or town of Berwick, or for not payment of any cuſtoms, but 
by the perſon or perſons who are ſhall be appointed by his be: 
majeſty to manage his cuſtoms, or officers of his majeſty ito 
cuſtoms for the time being, or ſuch other perſon or perſo i cuf 
as ſhall be deputed and authoriſed thereunto by warrant nv. 
from the lord treaſurer or under treaſurer, or by ſpecial cle 
commiſſion from his majeſty, under the great or privy ſeal; Wi exc 
and if any ſeizure ſhall hereafter be made by any other per- mit 
ſon or . perſons whatſoever, for any of the cauſes aforctaid, WM all 
fuch ſeizure ſhall be void and of none effect. Sect. 16, 
glows the officers of the cuſtoms, their deputies and ſervants, Wi the 
or any others acting in aid of them, to plead the gene the 
iſſue to actions, &c. 
« AFTER all it muſt be obſerved, that it appears a little 
ſingular, that mr. Joſeph Keeling, the actual collector, who 
in his affidavit fays that he himſelf had his authority from the 
board b in England, calls this acting for him 4 ne 
attempt not authoriſed by him; and it does not apper in 
whether he was abſent out of the iſland at the time of. this 
ſeizure. He might poſſibly have been in it, for his affidavit 
bears date at Barbadoes, 16th of October, 1787. 
So the ſeizure looks as if to have been concerted by 
the ſurveyor-general, mr. William Senhouſe, and his inftu- 
ment, Samuel Dearſley, 
« THE governor too muſt have had his ſhare in it; fo 

it appears in evidence, that ſoldiers, artillery-men from the 
fort, were put on board to help ſeize and keep poſſeſſion d 
the ſhip, which could not have been done without the oi. 
ders or ſanction of the governor, 
« Howe 
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4 HowEVER, the act of the 13th and 14th of Charles II. 
et. 32, gives authority to the officers of the revenue to 
call in aſſiſtance as follows: 

« AL officers belonging to the OST El captains and 
commanders of ſhips, forts, caſtles and block-houſes ; all 
juſtices of the peace, mayors, ſhrriffs, bailiffs, conſtables, 
and headboroughs ; and all the king's officers, miniſters, and 
ſubjes whatſoever, whom it may concern, are directed to 
be aiding and aſſiſting to all perſons appointed by his majeſty 
to manage his cuſtoms, and the officers of his majeſty's 
cuſtoms and their reſpective deputies. They are to be 
faved harmleſs by this act. But by ſect. 23, all deputies, 
clerks and ſervants muſt have taken an oath for the faithful 
execution of their duty, power being reſerved to the com- 
miſſioners and principal officers of the port of London and 
all other out-ports to adminiſter ſuch oaths. 

« THe ſhip and cargo therefore, having been ſeized by 
the aſſiſtant to the collector, the great queſtion is, Whe- 
ther there was an importation contrary to the ſtatute, with 
an intention to defraud his majeſty's revenue? 

« Now it was aſked what importation is ! Definitions of 
words are dangerous, and always inadequate. As one of 
the advocates for the ſeizors, dr. Lawrence, ſays, it is not 
neceſſary to be learned in etymology, whether the word 
importation comes from porta or portus, or porte, portas, 
portavi; nor is it neceſſary to conſider whether a bay is a 

port; whether a port muſt be 1nfra corpus comtatis, within 
two projecting and embracing points of land ; and whe- 
ther Carliſle Bay is a member of the port of Bridge-town 
and for this purpoſe to rummage ancient grants, maps, 
and charters. 

« CARLISLE Bay is a road for ſhipping ; and I believe 
there is no harbour or port, ſtrictly ſpeaking, at Barbadoes 
but ſhips muſt come to an anchor in this Bay, in order to 

unload for Bridge. town, 


, Or 
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_« Tax beſt way of fixing the meaning of all words, i, 
to take it from the context of every book, and of ever 
act of parliament. 

« Trvs the act of the 27th of the king, after the won 

importing adds bringing in; ſo that importation, whether 
by land or fea, muſt mean a bringing in; and that in mu 
infer a landing and bringing in goods, ſo as to be in the 
way of ſale or barter, and with ſuch intention: for it i 
clear from that which paſſes daily in the port of London 
in the -aſes of carrier-ſhips, that the bringing goods into 
port merely, is not an importation which neceſſarily incur 
foriciture z and if it did, general ſhips on freight muſt ne. 
ver come there bound from ports of France and elſewher: 
to London, from thence. to Amſterdam, from thence ty 
Hamburgh, from thence to Peterſburgh, and elſewhere in 
the North Seas. Some goods are for one place, ſome for 
another: only the contraband articles muſt be reportel, 
and bond given not to run them. 
„ FTnxERxE is no more intention in ſuch a caſe to defraud 
than there. is in the driver of a broad wheel waggon to 
defraud the turnpikes and inns, when in a journey from 
York to London he drops the ſeveral parcels at the ſe- 
veral places on the road to which they are directed. 

« So far from having an intention to defraud the re- 
venue on the part of the maſter, it ſeems rather that the 
SEIZURE was fraudulent! The officer declares at al 
events he will nut loſe his fees; and it appears tit he 

actually ran before-hand, by preventing a report bein 

made till after ſeizure; for it is actually in eyidenct 
that the ſhip was ſcized by Dearſley before ſhe could come 
to an anchor and dreſs her fails. And to make the ſeizure 
the ſurer, all failing away to a foreign port was preclude 
by taking poſſeſſion, and with a guard of ſoldiers, artillerj- 
men from the fort, with muſquets loaded and bayonet 
fixed; an act in which the governor en muſt have 
been eſpecially concerned, 


6 If 
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“ Ir the maſter had had any idea of confiſcation, he 
ould have taken captain Barnes, of his majcſty's frigate, 
his word, who gave him notice of the intended ſeizure, 

d the maſter might have ſtood out to ſea again. But 
e governor, the ſurveyor-general, and his under agent 
ere apprized beforehand; and when the bird which was 
xpected was got into the net, they would not let it out 
gain: fees and forfeiture were the word, and they felt bold 

| imagination. 

« THE ground therefore of nat reporting in the informa- 
on is clearly not ſuſtainable. But © the cargo of planks, 
&, exceeding the quantity reported after the ſeizure, 
is faid not to have been truly reported.” In anſwer to 
tis it is faid by the counſel for the appellant, that the maſ- 
xr could not mean to defraud, becauſe lumber was not 
able to any duty or prohibition at the time when it was 
aden; that it was natural and right that the report of the 
aſter ſhould be exactly correſpondent with his invoice; 
at ſome of the planks being deficient in their quality, and 
ome of them full of ſhakes or ſplittings, the ſupernume- 
ry planks were an allowance made by the ſeller to the 
buyer. Beſides this, it may be obſerved, what I have 
carnt to be the univerſal practice in the trade of wood or 
imber (and it is certainly fo as to the ſhips which come 
o England from Norway with fir timbers and planks), that 
ere is what is called the captain's privilege; a certain 
quantity of ſpars, and planks, which are placed on the ſides, 
lecks, andglſewhere among the rigging of the ſhip, which 
pay no duty, and are never noticed. 

« NexT comes the conſideration of the 23, 24, or 25 
dozen of French wine in bottles, and the ſeveral caſks of 
Madeira, 

« Was this bad French wine infectious in law, and to 
furniſh reaſon for the general confiſcation of both ſhip and 
Cargo ? 
« THE 
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« TE Madeira was certainly allowable, being brougy 
directly from Madeira. | 

« Hap the continuity of the voyage been broken 
landing the wine at Tobago, it might have been ſome x: 
gument, ſo far as ſuſpicion goes, to juſtify a ſeizure, tu 
it was a barter, and was actually taken on board from 
French port, after having paid the French duties ; by 
even if landed, if it were on account of a leakage or t 
like diſtreſs, the burthen of that proof being cleared by t 
maſter, it would work no confiſcation. 

« A PRINTED paper was uſhered in with great ſolemn 
by the king's advocate. It was announced to have bet 
ſettled upon ſuch great authorities of law as this cou 
muſt reſpect. And now it turns out to be a paper, lit 
many others, whoſe reſpectable authority is only thatd 
the great oracles and leaders of moſt boards, the ſolicitor; 
who report, who give opinions in law and in fact, who 
licit, who proſecute, who often, I believe, do many thing 
without conſulting the king's advocate, the king's a 
torney, the king's ſolicitor general ; and which may har 
been ſo in this caſe ; fbr the queſtion was put by the cou 
to which no anſwer was given. 

« A WARRANT, an inſtruction will not make law, i 
the act of parliament does nut. I have ſeen, many ya 
ago, a warrant from a board returned by an advoca 
general, as erroneous, irregular, and illegal, I have i 
inſtructions from a board to their officers inconſiſtent wit 
the act of parliament which was to be carried into exe 


tion. 


1˙8 


« As if it were the part of a good judge, in matters 
finance, ampliare juriſdiftionem, and to extend penalts 
by conſtruction,” I have heard an argument in the couſt 
of this cauſe, that breaches of penal ſtatutes may be by © 


Atruction; and I never deſire to hear that argument 25 
while I ſit in this chair. 


« Of 


IN THE COURT OF ADMIRALTY. 


« Ox need only to read the printed inſtruction March 
187, to ſee that if it were ever ſo well founded, it does 
not apply to this caſe, 


No. 
Cuſtom- Houſe, London, 
March 1787. 
« GENTLEMEN, 


« TT appearing to have been the practice at ſeveral of 

« the ports in America to permit the importation of Ma- 

deira wines, not directly from the iſland of Madeira, on 

payment of the duty of ſeven pounds per ton, laid by 

« the 1k ſet. in the act of the 4th of Geo. III. 

« chap. 15. — | 

« As Madeira wine can only be legally imported into 
« America, either from Great Britain, Ireland, or directly 
« from Madeira, or from one Britiſh plantation to another 
« where it had been firſt legally imported, you are therefore 
« jn future not to ſuffer any Madeira wines to be landed 
« at your port, except under the aforegoing circumſtance. 


« Collector and Comptroller.” 


« NEITHER the ſtatute, nor the inſtruction, nor any 
interpretation could ever mean, that a ſhip coming from 
Madeita with wine, ſhould put into no other port in the 
intermediate voyage until ſhe ſhall arrive at her laſt port 
of deſtination. 

« Bur the twenty-five dozen of French wine (the Ma- 
deira wine put out of the queſtion), it is ſaid is a good 
ground for ſeizure. It really does not deſerve a moment's 
conſideration, It is impoſſible for either the court, or the 
or audience, to be ſerious upon it. 

« WHETHER the wine was charged or chargeable to 
his owner's account current, or to his own ſeparate one, it 
is immaterial, The maſter takes it on barter for a part of 
his cargo, from a French ſhip in the harbour of Tobago; 

he 
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he knocks the caſes to pieces; the ſhip's cook boils hi 
kettle with them ; he puts the bottles of French wine into the 
lockers of his cabin, with bottles of porter, &c. and he {ay 
| that they were for ſtores ; that he expected to carry paſſen. 
gers from Barbadoes to Europe; and this wine was intend. 
ed for their uſe, and the entertainment of ſome friends c. 
caſionally of the king's navy, in which he had ſerye{ 
himſelf. | 
4 Ir is well known that in the Eaſt and Weſt Indies u 
wine will keep but Madeira and French wines, conlz 
quently none other are uſed : they are as neceilary 
board ſhips in thoſe climates under the head of providi 
liquor, as in the North Seas they would provide ſmall-bex 
or ſtrong. The quantity was too ſmall for an importatia, 
and too ſmall even for entertainment for a voyage of th 
length from Barbadoes to England. 
« SUPPOSE the maſter had ſaid it was intended not onj 
to entertain the planters, when they came on board, fra 
whom he was to procure freights, but to entertain ti 
governor ; and ſuppoſe we add thg ſurveyor general andi 
officers of the cuſtom-houſe to the company, how lc 
might ſuch a batch of thin, or even ſtrongeſt clarct} 
ſuppoſed to laſt, in a climate where the human blood boi 
over, and in a red-hot atmoſphere wants perpetual recruit! 
„ TRE advocates on all ſides have indulged a vein 
wit and humour, neceſſary to enliven the tediouſneſs dt 
hearing of four days, and a dull detail of facts. Withg 
imputation of levity, the court in its turn may be permitts 
to aſk (in anſwer to the arguments of quantity and excel 
ſtores) the learned doctor, the king's advocate, in his ex 
rience as a profeſſor at the univerſity of Oxford, and we v 
not even leave Cambridge out, how long twenty-five dou 
of claret would laſt the Fellows of ALL Souls, or any oti 
college in either univerſity, their exceedings at Chriſtms 
It is pretty clear that neither the governor, nor the ſurveſ 
general, nor acting collector, found this claret to be 1 
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or they would neither allow him time to repcrt it, nor to | 
lrink it out. 1 0 
« Tag act of the 26th of the king, c. 59, ſect. 7, has A 
allotted by way of ſtores only two gallons of wine per man; * 
and theſe being imported are exempted from forfeiture, 
xrovided there are no ſpirituous liquors on board at the time. 
But this limitation only relates to the quantity remaining at 
he end of the voyage upon importation into Great Britain, 
e ports, harbours, havens, and creeks thereof; to which 
only this clauſe of the act refers, and not to the plantations, 
« THE argument, that the Columbus was employed in 
e courſe of an illegal trade, as a maſqued ſhip, in contra- 
ention of the laws of France, is an argument which does 
ot apply to the caſe here. 
« Tux maſquerader had a right to have worn the maſk 
he could have obtained the ticket; but the fact never 
happened. At all events this carrier-ſhip went out on 
peculation to obtain freights.—< If the permiſſion of the 
French Governor at Tobago could have been obtained, 
© it is ſaid that there would have been an oſtenſible 
French captain. The crew were already Jerſey men, 
© ſpeaking the French language; and the ſhip then would 
have ſailed directly for Bourdeaux.” But it then never 
ould have touched at Barbadoes, to be made a ſeizure, — 
But that commiſſion was refuſed, and ſo the fact of going to 
France never took place, if it had been ever ſo criminal. 
But where would have been the criminality againſt the laws 
ff England and its revenues, if the ſhips of Britiſh ſubjects 
ere to become carriers to France? Whoſe maritime 
quipments would be decreaſed by that means.?—Anfwerz 
hoſe of France. —W hoſe would be augmented ? —Anfwer, 
hoſe of England. 
Is it not well known in the commercial world; that the 
urier and commiſſion trades are exceedingly great objects, 
and ſought for by a moſt ambitious rivalſhip ; and that the 
aTtying the goods of the other maritime powers, a buſineſs 
which Holland is loſing, which Sweden is gaining, and 
Vol. I, 1 Great 
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Great Britain is availing itfelf of more and more every day 
is a conſummation devoutly to be wiſhed ? 

„ Bor this, a learned advocate fays, is above the 
dignity of a great mercantile conduct, in an alderman, 1 
director, and a member of the Britiſh fenate, to deal in 
herrings, to buy them cheap at Gottenburgh rather than x 
Yarmouth, to ſell them dear at Tobago, and to run abu imp 
the world picking up freights, and the like. Mr. Le « 
Meſurier is repreſented as a Proteus, a perfect Harlequin i 
commerce. It would be well for this country if there wer i: + 
many ſuch Harlequins : it is from ſmall profits that grea 
ones are accumulated, That induſtry which raiſed up the 
Dutch States, and every other commercial nation, hy 
turning the moſt minute articles to account, is the honou 
and profit of the merchant, and forms, from united although 
ſmall fibres, the ſinews of every great commercial kingdom; 
they make the arm of war, and the ornaments of peace. 

« THE learned advocate, who has made pretty free with 
merchants, as if they were all ſmugglers ; who would hart 
perhaps faid, that bills have ſometimes been ſmuggled into 
former parliaments (if it had ſuited his purpoſe) ; and who 
has launched out into mirthful fallies of perſonality on hi 
friend mr. Le Meſurier, as he calls him, has been indulzed 
by t the court in this firſt trial of his ſhining abilities at ths 
bar, where it is the honour and the practice that w 
perſonalities are, in general, allowed. 

« HoweEvek, there is one argument which affects mr, 
Le Melurter and the mercantile world, and the conſtitution 
of the laws of this country, which merits notice from ths 
court; and the more ſo, as the argument has been getting 
into faſhion, from a dictum of a very venerable characte, 
which turns out only a quotation of a writer not poſlcſing 
or deſerving of celebrity—the evaſion of the laws! Tit 
law of England knows not of any ſuch thing. The kv 
cann6t be evaded. The law exiſts, or does not exit 
The caſe that is not within the. law is no evaſion. , 
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ſtands ſubſtantially clear, and every man is juſtified in this 
ir of private property and public revenue, in this colliſion 
of intereſts, of attack and defence of the property of the 
ſubject, and free intercourſe of commerce, when a man can 
o conduct his mode of trade, or private ceconomical life, 
t he ſhall not come within the caſus of prohibition or 
impoſition. 

Ir an act of parliament is not comprehenſive, and none 
carde univerſally ſo, who ſhall dare to ſay, © I will ſtrain 
« the net to catch the bird which flies free from its 
« penalties.” Good God! what would be the conſe- 
quences to this country of ſuch a doctrine of evaſion, but 
ſomething I will not name ! "The hiſtory of this argument 
of evading law is curious, 

« WHEN the bill to prevent clandeſtine marriages be- 
came a law, and its overſights and omiffions were diſcovered, 
the marriages in Scotland became a ſubject of conteſt. 

« As the bill was introduced into parliament to 
compliment a miniſter, to anſwer the views of a particular 
family and ariſtocratical principles (as it was faid by thoſe 
great men who oppoſed the bill), ſo the doctrine of evaſion 
was introduced by counſel employed againſt the validity of 
theſe marriages in compliment of the drawer of the bill, to 


ouſted in all ſuch caſes of marriage, upon ſolemn determina- 
tions in their favour : yet it has till left its tail behind it: 
and as bills are preſented every day to paſs the legiſlature, 
not the work of the greateſt men, and of the cleareſt heads 
living, ſo the evaſion of the law is ſtill a favourite argument 
with ſome people: but it deſerves its fate. 5 
« Ix rummaging the immenſe piles of foreign learning, 
and thoſe of Dutch and German ſchools, publiſhed by every 
graduate on his proceeding to an academical degree, con- 
taining all the reading never to be read, a paſſage was found 
in the Prælections of Huberus, a Dutch ſchoolmaſter, or, in 
other words, a profeſſor of 4 foreign Univerſity. 
I 2 « Hg 


make up for the defects. But the argument has ſince been 
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« He ſays, that © the legality of an act done in a foreig 
« country makes, by the general law of nations, and the 
practice of Europe, an act legal in the proper country d 
the parties, although it would have been illegal in fn 
« domeftico, if the thing done had been tranſagted at home, 
cc 
cc 


Thus (ſays he) a party not being of full age and capable 

of contracting marriage until twenty-five years old, in thy 
province (I think it is) of Overyſſel, leaps over a dyk 
© into the province of —— » where a party is of age x 
« twenty-one, and there ſolemnizes marriage, and retum 
« back, then ſuch marriage is held good by the law of Over; 
« ſelʒ which (ſays the learned profeſſor) is very impolitic ai 
« ill-judged, becauſe it is diſhonourable for any governmen 
to give a ſanction againſt itſelf to the laws of any othe 
country; for that is in fraudem legis, a defrauding its om 
« Jaws; and though this act is valid, yet (ſays the redn 
« magrificus) in MY opinion it ought not to be.“ 

Div not the good man ſee that there is no fraus legi, 
no evaſion, no defrauding the law of Overyſſel by this ach 
but that the law of Overyſſel is ſoIf you ſtay at home, you 
ſhal! conform to the antient laws and cuſtoms at home; bu 
if you will take the trouble to ſkip over the next ditch, ja 
ſhall have the benefit of the leap for your matrimony, au 
our law on your return holds it valid. Why? Becauſe ai 
trading, frec, and enlightened nation, we know that even 
marriage is a gain to the ſtate and to true religion, in ſpit 
of obſolete laws and reſtraints, invented by priefts for the 
trade of indulgencies, and encouragement of luxury and 

penance. 

« Tus only anſwer to the opinion is, The decifien 
wrorthy of the profeſſor. —I will ay no more than that ths 
nartow- minded ridiculous ſpeculation is written in the 
worſt Latin that ever was read, and publiſhed on the wort 

paper that ever was printed. F 

„Tut laws are awake to thoſe who watch, but not t 

e thoſe who ſleep,” is a rule applied by the counſel for the 
reſpondents 
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ſpondents to the appellant. Mr. Le Meſurier knew of 
is bill in parliament ; it was there ſtrenuouſly debated, 

ppoſed and defended : he might have wrote to this man, to 
hat man, to the maſter of his ſhip, failing about the 
pellant knew not where. 

« THE moment the act being paſſed was known in the 

itiſh Iſlands, all was in a N The ſhip- owners, 

e merchants, the planters were alarmed. How were 
gars to find hogſheads, how find their way to Great 
Iritain? Were all remittances to the owners of eſtates in 
e plantations to be ſuſpended, and the duties to government 
pon thoſe ſugars, for want of lumber, and pipe-ſtaves, and 
« Ma. Wallis did all he could: he applied to the 
overnor ; and (fo far from intending to defraud) by his 
nocent and preventive declaration that this ſhip was 
pected, he gave occaſion to a rapid ſeizure the moinent 
e arrived, 

Tux governor is prayed to exerciſe his ſuſpending 
ower. He refuſes—yet at the fame moment the 

ommittee of council here had reported upon the 
xergency from a want of ſhipping, &c.; and the 
cretary of ſtate, in haſte to obviate the miſchiefs, 
thout waiting for the report begetting an order of 
ouncil, had acted upon the authority of the report, and 
ſued his inſtructions to the governor, - 

« FRom whom could the committee of council, from 
hom could the ſecretary of ſtate have aſſumed ſuch a fact 
s the exiſtence of a preſſing emergency, but from the 
revious correſpondence of the governor himn{elt ? 

«Tux governor pending the ſuit announces in his 
roclamation the emergency and inſtructions of the 
cretary of ſtate, 

« WHEex he is petitioned by Wallis, before the arrival, 
> denounces againſt a ſuſpenſion upon an emergency of 
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which he muſt have already informed government, and after 


- 
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the ſeizure he refuſes to hear any petition from the maſter or ſu 
Wallis, This is, to be ſure, imperial enough. The zh 
ſecretary chaſes them from the door of the governor' 


houſe ; he bids the man be gone to the cuſtom-houſe. n 
« THe collector will not loſe his fees, nor the ſurveyor. al 
general nor governor his forfeiture, It would be the only * 
one, under this act, that they were likely ever to get. or | 


* THOUGH the proclamation iſſues, it ſhall-have Ie 
retroſpect. The cauſe goes on: the attorney and ſolicitor. 
general of the iſland too will not loſe their fees; there is no 
nol: proſequi, no attention to reports of the committee d ** 
council, nor to his majeſty's inſtructions ſignified to the 
governor, and by him publiſhed to the whole ĩſland; but long 
afterwards, on the 17th of November the cauſe is heard, and | 
the judge of the iſland pronounces forfeiture of both ſhi 
and cargo, The decree is curious. He talks of the 
ſacred rights of his majeſty himſelf, and falls into the error d 
conceiving his majeſty to be perſonally concerned, and lap 
a great ſtreſs upon it; but he ſhould be taught to know, that 
whoſoever brings his majeſty, as an individual, perſonaly 
forward in ſuch buſineſſes, is a bad friend, a bad lawyer, au 
a worſe Jubject. 

« SUCH is the conſequence of giving the third of for- 
feitures to governors; ſuch is the ſpirit of government 
often in the hands of military men, remote from the admin 
ſtration of the laws at home; and ſuch the dangerou 
affectation of ſuperior commercial and pdlitical talents in 
regulating every thing till every thing ſhall become irre. 

lar ; and fo at laſt there may be left no trade and no teu 
nue to regulate, 

Ax the outſet of hearing this cauſe, the court thought 

it neceſſary to be informed if there had been any order a 
council, and ſtopped the farther hearing until information 
on that fact might be had, as the ſure we to enforce tu 
information. " 


« TH 


IN THE COURT OF ADMIRALTY. 


fe « 'THE appellant (mr. Le Meſurier) in court ſaid, he 
* had applied to government, but in vain, and could get no 
The anſwer. 

Nor in the leaſt doubting the good ſenſe, rectitude, 
and juſtice, ſo often experienced from thoſe perſons who, 
either as principals or ſubalterns in office, conduct at all 
0. names the buſineſs of his majeſty and the kingdom, it did 
not ſeem neceſſary for the court to make any peremptory 
or perſonal order judicially: but it was ſuppoſed that mr. 
Le Meſurier had applied improperly; and it was recom- 
ita. mended to him to repreſent the neceſſity of this infor- 
mation, for the high purpoſes of public juſtice, and to 
learn whether and when any order of council had been 
made for diſpenſing with the act of the 27th of his ma- 
jeſt 
| 4 AFTER waiting, an affidavit is now produced, dated 
21ſt of Nov. 1789, made by mr. Paul Le Meſurier and 
mr. Allgood William Wallis. Mr. Le Meſurier ſwore, that 
on the 13th of Nov. laſt, mr. Le Meſurier applied to mr. 
Fawkener, one of the clerks of the privy council, to ob- 
tain a copy of the order of council which wasgunderſtood 
to have paſſed in May 1787, concerning the ſuſpenſion of 
the act of the 27th of his preſent majeſty, chap. the 7th; 
and was then informed that no order of council did paſs, 
but that the committee of council for the affairs of trade 
made a report to his majeſty recommending ſuch ſuſpers- 
hon; a copy of which report he would endeavour to pro- 
cure for the deponent : that on the ſame day he did ap- 
ply to Scrope Bernard, doctor of laws, under-ſecretary of 
the home department (mr, ſecretary Grenville not being 
then at his office), for a copy of the ſecretary of ſtate's let- 
ter to the goyernor of Barbadoes, dated 25th of May 1787, 
conveying his majeſty's pleaſure touching the faid act, who 
then promiſed to lay his requeſt before mr, ſecretary Gren- 
ville: that on the 13th inſt, he again applied to mr, 
Fawkener and mr, Scrope Bernard, and was informed by 
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mr. Fawkener that he had laid his requeſt before hor 
Hawkeſbury, preſident of his majeſty's committee of coun. 
ell for the affairs of trade, but that lord Hawkeſbury di 
not think it proper to grant a copy of the report, as it was 
not an order of council, but a repreſentation of the com. 
mittee to his majeity; and referred him to the ſecte- 
tary of ſtate for a copy of the diſpatches that were ſent in Mucin 
conſequence of the ſaid repreſentation; when he accord. n the 
ingly applied, but was informed by the ſaid Scrope Ber. {Wiſnace 
nard, that mr. ſecretary Grenville had taken his requeſt | 
into conſideration, and had given for anſwer, that the letter N ppe: 
dated 25th of May 1787, was a paper of which no coat 
could be granted: and therefore this deponent has not der 
been able, for the reaſon aforeſaid, to pbtain either of th 
ſaid papers; and farther depoſe ed, that on the 15th of Jung hat 
laſt he was ſhewn, at the ſecretary of ftare*s office, i 
copy of a letter ſignifying his majeſty's pleaſure concen- 
ing the ſuſpenſion of the faid act, and which he believes to 
have formed the part of the diſpatches to the governer 
Barbadoes referred to in his proclamation of the 15th d 
July 1787; and faith, that the ſaid letter was dated the 
25th of May 1787. And the faid Allgood William Walls 
depoſed, that he was at Barbadoes at the time of the ſeizure WP" | 
of the faid ſhip Columbus, and for a comfiderable time be- 
fore: that the ſaid act of parliament of the 25th of his pre- 
ſent majeſty, chap. the 7th, was not made known to the 
yinabitants of Barbadoes till the 23d day of May 1787: 
that he the depanent did ſoon after, viz. on the 24th, del- 
ver the petition ſtated in the proceſs to William South vel, 
private ſecretary of the gavernor of Barbadoes, in order u“ 
be preſented to him, praying him to agmit the ſhip to a 
eatry, and of which applicatipn he informed mr. Paul Le 
Meſuricr by letter, dated 27th of the ſaid month; butto 
the faid application to ſh governor, he did not receive a 
giver till the 29th of de 1 month of May. 
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« Tar obſervations which occur * the facts ſtated 
this affidavit are as follow : 
4 'THE court doubtleſs might have a fuller information, 
f it were to change its recommendation to the appellant 
to an order upon the reſpondents, who muſt loſe their 
auſe, if it were upon no other ground than not pro- 
ucing public documents as required; but there is enough 
n the affidavit to confirm the court in its opinion, and to 
make any farther and peremptory order unneceſſary. 
« IT is faid by the advocates for the reſpondents, that it 
pears from this affidavit of mr. Le Meſurier himſelt, 
hat there was no order of council; but that there was zo 
rder does not ſo appear. It appears that there was a re- 
port of the committee! and it wants no argument to prove 
chat lord Hawkeſbury faid, “ that the report of which 
he refuſed a copy, as preſident of the committee of coun- 
(cih, was not an order of council.” Mr. Le Meſurier, 
t ſhould ſeem, therefore, ſhould have applied to the lord 
preſident of council; but lord Hawketbury refers him, for 
copy of the diſpatches, to the ſecretary cf ſtate, 
« Now upon this the court is unwilling to ſuppoſe 
hat his majeſty's buſineſs, and of the nation, is tranſacted 
n ſo unconſtitutional a manner, as that a report of a 
fommittee, and of the particular preſident of that com- 
Nittee is ſuflicient, without a firſt preſident of council, and 
n order of council, for a ſecretary of ſtate to act upon, 
lpecially when a law of penalty is to be diſpenſed with; 
nd therefore the court put the queſtion to the king's 
pdvocate, who was arguing at the outſet that there «was 
po order of council, how that appeared; and whether it 
ould not he an improper and dangerous preſumption to 
the diſcredit and prejudice of government to adopt. But I 
km more jnclined to preſume, that there was ſuch a re- 
port, and that the diſpatches followed upon it; and that 


Founcil following the report; unleſs one can ſuppoſe one 


preſident 


ere was, what certainly there ought to be, an order of 
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preſident to be equal to two, and a part equal to the who 
which would: be a foleciſm inadmiſſible in government 
and every where elſe; and as ſuch, in conſequence of th 
above queſtion from the court, the argument has not beg 
preſſed on the fide of the crown, 

« Wx all know, or ought to know, and no perf 
know it better than the king's advocate and the other ly 
officers of the crown, that by the conſtitution of this coun 
try the whole executive government of it is in offi 
The king is omnipreſent (every where preſent) ; he is 
his privy council, in his high court of parliament, in h 
office of treaſury, in his office of admiralty, in his off 
of juſtice, in his eccleſiaſtical courts, in which laſt hy 
name ought to be uſed, but is always underſtood 1 
would have been ſo uſed, if the reformation had been can 
pleated as it was intended, 

« IT is this principle of office in the conſtitution whid 
happily guards the individual perſon of the ſovereign fron 
doing wrong; and fixes all reſponſibility upon the offci 
ſervants of the crown and people, It is this princizk 
which both limits and upholds monarchy, The column 
which are placed in a circle, and are the boundaries of th 
auguſt fabric, are at the ſame time the ſupporters of i. 
_ © EvERY ſound lawyer in England knows, and eve 
well-educated man knows (for no man can be faid tok 
well-educated who is not acquainted with the principt 
of the conſtitution under -which he lives) that theres 
2 comity, a legal politeneſs, a correſpondence between i 
courts in reciprocity, not only in this country, but HMHIEd 
between them and foreign judicatures. There wolff 
have been no difficulty in this court in. writing, if it who 
been neceſſary to make ſuch application, to the lord vor 
ſident of council, to have been informed of a fact. Mf da 
probably the preſident of the committee of council, u tha 
Hawkeſbury, from a principle of extreme caution, judge wo 
that in that report vhich was made, there were matt! be 
included foreign to the queſtion depending here; or fat . the 
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hole icht not be prudent to publiſh the want of Britiſh ſhip- 
ing, the ſeveral emergencies of our plantations at the 
tant, and the ſtate of their trade, and the embarraſſments 
government reſpecting the ſhipping of the American 
nited States; and therefore his lordihip referred the ap- 
llant for ſatisfaction elſewhere. 
« To the lord preſident of council it ſhould have ſeemed 
oft proper; but, however, his lordſhip ſhifted the appli- 
ation to the ſecretary of ſtate. 
« A SECRETARY of ſtate would have trembled at the idea 
f exerciſing any powers diſpenſing with the eſtabliſhed laws 
ff parliament, without the ſanction of an order of council 
o lead his diſpatches, if the law to be diſpenſed with, and 
hich poſitively enacts an order of the king in council, 
r an order of the governor in council, had been to be 
liſpenſed with, to the prejudice of the merchant and ſub- 
Xt: which was not the caſe here; for this diſpenſation 
to be for the benefit of the merchant and ſubjef ; and 
or what appears to the contrary in this affidavit, it may 
de preſumed: that there was an order of council; and it 
s needleſs to conſider whether the lord prefident of the 
ouncil was actually preſent for ſuch a purpoſe. 
“TRR difficulty mr, Le Meſurier has experienced in 
obtaining information, muſt be placed to ſome aukward- 
eſs in his own mode of application; for as it cannot be 
Juppoſed for a moment, that bills are framed and paſſed 
into acts deſignedly to entrap both the merchants and the 
officers of revenue; ſo it cannot be ſuppoſed that it is 
hid down as a principle in the trial of experimental laws 
of trade, that his majeſty's government ſhould make a 
ſhow of ſupporting all the officers of revenue and gover- 
nors of diſtant plantations at all events, and in every in- 
ſtance of ſeizing, It is neceſſary, doubtleſs, in general, 
that they ſhould be ſupported; otherwiſe the revenue 
would not be watched as it ought to be, and there would 
be no activity in counteracting the perpetual ſubterſuges of 
ſie illicit trader, Officers, who act fairly and diligently 
x to 
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to the beſt of their underſtanding, ought not to be |< 
without the protection of government; although in forme 
reigns, and under former adminiſtrations, many adds d 
rapacity and oppreſſion may have been ſupported by the 
public purſe of the treaſury. Like captors of prize a4. 
ing under the king's commiſſion, officers of revenue ſeiu 
at their own riſk: and this brings us to the conſideratiq 
of coſts. 

« In the caſe of lady Dorothy Windſor, where the ng. 
minee of the crown was applying for adminiſtration d 
her effects, as dead inteſtate, and putting the perſon 
claiming as next of kin to plea and proofs of their pedigree, 
fir George Hay faid, « though no coſts could be gira 
e againſt the crown, yet the nominee might be ſubject u 
te cofts.” 

« Now, in this action of qui tam, a proceſs in it 
form not proper to the admiralty court, but introduce 
by the common lawyers in the vice-admiralty courts, th 
informants proſecute for themſelves as well as for the king 
and although the act for the condemnation of prizes ſo per 
fectly veſts the prize in the captors, the owners, com- 
manders, and crew of private ſhips of war, as that the 
procefs is in their own names, and (very unadviſedly by 
the firſt makers of thoſe acts) is not in the crown; yr 
as the king's advocate has laid it down, that the governo 
and ſeizors of goods imported contrary to the acts of trade 
are all ſubject to the board of revenue, fo the treaſuſ 
board can remit or compound for duties, notwithſtanding 
the intereſt of the ſeizors. 

Tx attorney-general, when there appears a penaly 
to have been incurred without any intention to defraus 
may enter a net proſegui, under the particular clauſe d 
the 26th Geo. 2. c. 59, ſect. 62, 63, which clauſe 1 take 
to be no new power, but only declarative of the old powe! 
of the law officers of the crown. The king's prime 


ſerjeant, the advocate, attorney, and ſalicitar general have 
alway 
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ways had this power; and whatever the common-law 

&cers can do in their courts, there is no doubt but the 

lrocate-general can do here; and it is notorious, that 

he board of treaſury and lord treaſurer have always exer- 

id a power of remitting forfeitures, notwithſtanding the 
tereſt of the individual ſeizors under any act of parlia- 

ent. 

« IT is admitted by the king's advocate, that the inte- 
| of the ſeizors muſt follow that of the crown; and that 
not an independent right, although they ſeem by their 
onduct to ſuppoſe it is. 

Ir the law officers of the crown, who are always men 
flearned education and of great abilities, were more con- 
ted in regard to all bills relating to maritime affairs, his 
ajeſty's ſervice would certainly be promoted ; but from 
e neglect of the ſolicitors of boards, their clerks who 
aw the bills, and from other cauſes, the proper and 
rofeſſional people of rank ſeem to be forgot, and the 
ivilians in particular to reſemble toto diuiſos orbe Britannos. 

« THERE is a marked ſpirit, as I obſerved before, in 
is cauſe; and if it were not for its being the firſt of the 
ind heard, and that many other cauſes of the ſame fort 
re waiting the event of this ſuit, and that the granting 
d mr. Le Meſurier his coſts againſt the governor and 
ollector, the reſpondents, would poſſibly encourage an 
ppeal, and delav the reſtitution, I thould feel an inclina- 


ryeyor general, and acting collector, the judge, and the 
ww officers of the crown at Barbadoes, merits a ſevere 
nlure., 


* THERE was time enouyh after the proclamation dated 
e 15th of July 1787, which muſt have immediately fol- 


oſecution; for ſentence of condemnation was not pro- 
ounced till the 17th of November following: but in ſpite 
the king's inſtructions, a condemuation they were re- 

; folved 


on to give coſts. The conduct of the governor, the 


wed the diſpatches of lord Sidney, to have ſtopped the 
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folved to have: like the country-fellow who went to ty 
poſt-office to enquire after letters for his maſter; but non 
being ſo directed, he ſtole a letter, although directed h 
another perſon, becauſe, he faid, his Honour expected wi 
ought to have one. 

« Ir is remarkable that captain Barnes of his majeſy 
frigate, inſtead of ſeizing, acquainted captain Guerin 
his danger; and that upon Guerin going to the cuſtoy 
houſe, Dearſley having aſked the queſtion, and finding ty 
captain Barnes had been on board but had not ſeized, & 
clared then he would go and ſeize, that if any thing we 
to be got by it, they might not loſe their fees : the cony 
troller agreeing with him, he went accordingly, 

Ir it would have been wiſe in mr. Wallis upon pri 
ciples of prudence, and knowing beforehand the gore 
nor's reſolution of not permitting an entry, to have rely 
leſs upon the opinion of captain Barnes, and upon a reh 
current that the veſſel was gone to St. Vincent, but to hay 
ſent out another veſſel to cruize off Carliſle Bay, afid pr 
vent his coming in; ſo it would have been an act of e 
dour and juſtice in the governor, if he had faid to m 
Wallis upon the firſt application, 

« THe law of the 27th of the king is againſt you. | 
« is true, that with the advice of my council, I can by 
« particular clauſe of the act, upon an emergency, diſpent 
« with the prohibition. 

« We do not care to take the judgment of that emi 
« gency upon ourſelves, though we pretty well know ti 
'« neceflity of the colony: and if we allow entry tot 
« ſhip ſo circumſtanced as yours is, we muſt alloy 
« to all. 

« THe exerciſe of every diſpenſing power is upon te 
« der ground, both in law and in policy. The kin 
« government are already apprized of the emergency oi 
c difficulties which the plantations labour under for v 
of lumber and ſcarcity of ſhipping ; it will not be la 

« beta 
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before I ſhall receive my inſtructions. Let the king and 
council at home diſpenſe, then ſhall I be free from blame. 
Therefore either let your ſhip go away, as ſoon as ſhe 
arrives, to ſome other place in ſearch of freights; or if 
it ſhould be neceſſary that ſhe ſhould come to an anchor, 
make your entry, and give ſecurity not to unload, or to 
lodge in the king's ware-houſes, and to re- export what- 
ever is prohibitable.“ | | 
« As the governor was coming away, his conduct 
ould have been the more delicate, when his own emolu- 
ent was ſo notoriouſly concerned. 

« BUT what was the governor's conduct upon the ſe- 
ond application, after the ſhip was arrived! No ſooner 
3s the ſhip ſeized, than captain Guerin came inſtantly on 
ore, and in company with the agent, mr. Wallis, went 
the government-houſe with an intention of acquainting 
e governor with the circumſtances attending the ſhip 
that the deponent was ignorant of the act of parliament ; 
and to requeſt that if the ſhip could not be permitted to 
an entry, ſhe might be permitted to fail to ſome neutral 
to i port.” A meſſage was ſent by mr. Wallis to that effect. 
hey were refuſed acceſs. 

„Tux anſwer brought was, that the governor would 
dt ſee Wallis, or any body belonging to the Columbus, 
any fuch perſon, The meſſage and anſwer was ſent and 
ceived by mr. Southwell, the private ſecretary of the 
dyernor, | 
* THEY made another effort to perſuade the ſecretary 
d deliver another meſſage. This he refuſed ; and gave as 
reaſon for his refuſal, that he had received orders from 
ie governor not to bring any more meſſages to him from 
y perſon concerned with the Columbus. 

« 'Tris depoſition of Guerin, examined upon interro- 


tories by the reſpondents, is not contradicted by South- 
ell, | 


2 
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Ir ſhould be a leſſon to mr. Parry, and to all gore 
nors of Britiſh colonies and ſettlements, that it is the tigte 
of the ſubject to petition, and the duty of all judging a 
governing powers to hear, or the conſequences are or n 
be experienced. | 

4 Uro the whole of this matter, in giving force to th 
intervention of the diſpatches of the ſecretary of ſtate, 
the report of the committee of council, I wiLL Do Ta, 
FOR HIS MAJESTY'S GOVERNMENT WHICH HIS Mat 
TY's GOVERNMENT AT HOME WOULD HAVE DONE rd 
THEMSELVES; conſidering that ſuch inſtructions were 


ſufficient diſpenſation by the crown againſt the crown i! 
which by its own acts can relcafe a debt, as well if 1.0 
private man can releaſe a debt or declare a truſt for toll -- 


relief of the ſubject; that the report, diſpatches, and pr 
clamation, intervening before ſentence, have both a n 
troſpective and proſpective, and abſolute effect; and farthz 
becauſe it is clear, that in this caſe there was not an in 
portation within the acls of trade with a view ta Ueſrad 
bis majeſty's revenuc.” bs 
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he DUKE of NeEwcasTLE's LETTER, by his 
MajesTY's ORDER, to Mons!eEuR MiCHELL, the 
KinG of PRUsSIA'S SECRETARY of the EMBassy, 
in ANSWER to the MEMoRIAL, and other ParRRs, 
delivered by MonsigEuR MicHELL to the DukE of 
NewCASTLE on the 234 of NOVEMBER and 13th of 
DECEMBER 1752. 


SIR, Whitehall, Feb. 8, 1753. 


LOST no time in laying before the king the memo- 
rial which you delivered to me on the 23d of Novem- 
aft, with the papers that accompanied it. 

His majeſty found the contents of it ſo extraordinary, 
it he would not return an anſwer to it, or take any re- 
ution upon it, *till he had cauſed both tht memorial 
| the Expoſition des Motif, &c. which you put into 
hands ſoon after by way of juſtification of what had 
ſed at Berlin, to be maturely conſidered; and till his 
jeſty ſhould thereby be enabled to ſet the proceedings of 
courts of admiralty here in their true light; to the end 
tt his Pruſſian majeſty, and the whole world, might be 
ttly informed of the regularity of their conduct; in 
ich they appear to have followed the only method which 
$ ever been practiſed by nations where diſputes of this 
ture could happen; and ſtrictly to have conformed them- 
es to the law of nations, univerſally allowed to be the 
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The enſuing Paper contains a thorough inveſtigation and juſtifica- 
of the principles adhered to by the Court of Admiralty in England, 
caſes of capture of the ſhips and property of neutral powers in time of 
. It was compoſed on a memorable occaſion by the united abilities 
tlie great law officers at that time ir. the ſervice of the crown, and has 
© lince been received as the ſtandard of authority in caſes ot that nature, 
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only rule, in ſuch caſes, when there is nothing ſtipulzy 
to the contrary by particular treaties between the pam 
concerned. This examination, and the full knowledge, 
the facts reſulting from it, will ſhew fo-clearly the irteg 
larity of the proceedings of thoſe perſons to whom this 

fair was referred at Berlin, that it is not doubted, fu 
his Pruſſian majefty's juſtice and diſcernment, but that 

will be convinced thereof, and will revoke the detent 
of the ſums ailigned upon Sileſia ; the payment of whi 
his Pruſſian majeſty engaged to the empreſs queen to ti 
upon himſelf, and of which the reimburſement wa 

expreſs article in the treaties, by which the ceſſion of th 
dutchy was made. 

I THEREFORE have the king's orders to ſend yout 
report made to his majeſty upon the papers above mention 
by fir George Lee, judge of the prerogative court; dod 
Paul, his majeſty's advocate general in the courts of d 
law; fir Dudley Ryder, and mr. Murray, his majeſtyst 
torney and ſolicitor general. This report is founded; 
the principles of the law of nations, received and ackny 
ledged by authorities of the greateſt weight in all cou 
tries; ſo that his majeſty does not doubt but that it 
have the effect deſired. 


THe points upon which this whole affair turns, 
which are deciſive, are, 

FirsT, That affairs of this kind are, and can be, c 
nixzable only in the courts belonging to that power t 
the ſeizure is made; and conſequently that the ere 
foreign courts or juriſdictions elſewhere, to take coy 
zance thereof, is contrary to the known practice d 
nations in the like caſes; and therefore a proceeding wil 
none can admit, 

SECONDLY, That thoſe courts which are genen 
ſtyled courts of admiralty, and which include both the 
fcrior courts and the courts of appeal, always decides 
cording to the univerſal law of nations only; exc 
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ofe caſes where there are particular treaties between the 
wers concerned, which have altered the diſpoſitions of 
e law of nations, or deviate from them. | 
THIRDLY, That the deciſions in the caſes complained 
appear, by the incloſed report, to have been made 
aly upon the rule preſcribed by the law of nations; 
hich rule is clearly eſtabliſhed by the conſtant practice of 
er nations, and by the authority of the greateſt men. 
FouRTHLY, That, in the caſe in queſtion, there can- 
tt even be pretended to be any treaty that has altered 
is rule, or by virtue of which the parties could claim 
y privileges which the law of nations does not allow 
gem. 

FIFTHLY, That as, in the preſent caſe, no juſt griev- 
ce can be alledged, nor the leaſt reaſon given for ſaying 
t juſtice has been denied when regularly demanded; 
nd as, in moſt of the caſes complained of, it was the 
pmplainants themſelves who neglected the only proper 
ans of procuring it; there cannot, conſequently, be any 
| cauſe or foundation for repriſals. 

SIXTHLY, That even though repriſals might be juſtified 
the known and general rules of the law of nations, it 
ppears by the report, and indeed from conſiderations 
mich muſt occur to every body, that ſums due to the 
ing's ſubjects by the empreſs queen, and aſſigned by her 
pon Sileſia, of which ſums his Pruſſian majeſty took upon 
mſelf the payment, both by the treaty of Breſlau and by 
bat of Dreſden, in conſideration of the ceſſion of that 
ountry, and which, by virtue of that very ceffion, ought 
0 have been fully and abſolutely diſcharged in the year 
745, that is to ſay one year before any of the facts com- 
Jlaned of did happen, could not, either in juſtice or rea- 
MM, or according to what is the conftant practice between 
Wl the moſt reſpectable powers, be ſeized or ſtopt by 
My of repriſals. 
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Tus ſeveral facts which are particularly mentioned 
above are fo clearly ſtated and proved in the incloſed 
report, that I ſhall not repeat the particular reaſons and 
authorities alledged in ſupport of them, and in juſtifica- 
tion of the conduct and proceedings in queſtion. The 
king is perſuaded that theſe reaſons will be ſufficient alſo 
to determine the — of all impartial Os in the 
preſent caſe. 

IT is material to obſerve upon this fabjeR, that this 
debt on Sileſia was contracted by the late emperor Charles 
the ſixth, who engaged not only to fulſil the conditions 

expreſſed in the contract, but even to give the creditors 
ſuch further ſecurity as they might afterwards reaſonably 
aſk. This condition had been very ill performed by a 
transfer of the debt, which had put it in the power cf 
a third perſon to ſeize and confiſcate it. 

You will not be ſurpriſed, fir, that in an affair which 
has ſo greatly alarmed the whole nation, who are entitled 
to that protection which his majeſty cannot diſpenſe with 
himſelf from granting, the king has taken time to have 
things examined to the bottom, and that his majeſty finds 
himſelf obliged, by the facts, to adhere to the juſtice and 
legality of what has been done in his courts, and not to 
admit the irregular proceedings which have been carried 
on elſewhere. 

THe late war furniſhed many inſtances which ought to 
have convinced all Europe how ſcrupulouſly the courts 
here do juſtice upon ſuch occaſions. They did not even 
avail themſclves of an open war to ſeize or detain the eſ- 
fects of the enemy, when it appeared that thoſe effeds 
were taken wrongfully before the war. This circum- 
ſtance muſt do honour to their proceedings; and will, at 
the ſame time, ſhew, that it was as little neceſſary as 
proper to have recourſe elſewhere to proceedings entirely 
new and unuſual, 


Tur 


tural 
date 
thoſe 
char; 
ment 


— — — 


PRUSSIAN MEMORIAL, CONCERNING NEUTRAL SHIPS, 


Tur king is fully perſuaded that what has paſſed at 
Berlin has been occaſioned, fingly, by the ill-grounded 


informations which his Pruſſian majeſty has received of 
theſe affairs ; and does not at all doubt but that, when his 
Pruſhan majeſty ſhall ſee them in their true light, his na- 
tural diſpoſition to juſtice and equity will induce him imme- 
dately to rectify the ſteps which have been occaſioned by 
thoſe informations, and to complete the payment of the debt 


charged on the Dutchy of Sileſia, according to his engage- 
ments for that purpoſe. 


I am, with much conſideration, 
S I R, 
Your moſt obedient humble ſervant, 


HOLLES NEWCASTLE. 


Ti the KING's MOST EXCELLENT MATESTY. 


MAY IT PLEASE YOUR MAJESTY, 


IN obedience to your majeſty's commands, ſignified to 
us by his grace the duke of Newcaſtle, we have taken 
the memorial, ſentence of the Pruſſian commiſhoners, and 
liſts marked A. and B. which were delivered to nis grace 
by monſieur Michell, the Pruſſian ſecretary here, on the 
23d of November laſt; and alſo the printed Expoſition 
de Motifs, &c. which was delivered to his grace the 
13th of December laſt, into our ſerious comiideration; 
and we have directed the proper officer to ſearch the re- 
piſters of the court of admiralty, and inform us how the 
matter appeared from the proceedings there, in relation to 
the caſes mentioned in the ſaid liſts A. and B. which he 
has accordingly done. 

AND your majeſty having commanded us to report our 
opinion Concermng the nature and regularity of the pro- 
K 3 ceedings 
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ceedings under the Pruffian commiſſion mentioned in the termi 
ſaid memorial, and of the claim or demand pretended to Ne. 
be founded thereupon, and how far the fame are conſiſt- BE 
ent with, or contrary to, the law of nations, and any Wi to 
treaties, ſubſiſting between your majeſty and the king of both 
Pruſſia, the eſubliſhed rules of admiralty juriſdiction, ad Pr 
the laws of this kingdom; z 

For the greater cas. we beg 1 to ſubmit out 
thoughts upon the whole matter in the following method: 


ft, To tate the clear eſtabliſhed principles of law. [3 
2dly, To ſtate the fact. coſts 
3dly, To apply the law to the fact. (rom 
Athly, To obſerve upon the queſtions, rules and re: i © 
ſoning alledged in the ſaid memorial, ſentence of the Pruf- heer: 
ſian commiſſioners, and. Expoſition des Motifs, &c. which ür 
carry appearances of objections to what we ſhall advance Wi Fe. 
upon the former heads. * 
; nera 
FiRsT, as to the Law. from 
Wurx two powers are at war, they have a right to 2 
make prizes of the ſhips, goods, and effects of cach other * 
upon the high ſcas: whatever is the property of the enemy . 
ay be eee by capture at ſea; but the property of a 1 
friend cannot be taken, provided he obſerved his neu- | 
trality. | * 
Hzxez the law of nations has eſtabliſhed, 0 
THAT the goods of an enemy on board the ſhip of : h 
friend may be taken, 2 
THAT the lawful goods of a friend on board the ſhip d FR 
an enemy ought to bs reſtorcd. , | 
THAT contraband goods going to the enemy, thougtl * 
the property of a fricad, may be taken as prize, becaule i 
ſupplying the enemy with what enables him better i 
carry on the war 1s a departure from neutrality. - 
By the maritime law of nations univerſally and imme- & 


morially received, there is an eſtabliſhed method of de- 
; termination 


ou 
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termination, whether the capture be, or be not, lawful 
prize. 

BeFoRE the ſhip or goods can be diſpoſed of by the 
captor, there muſt be a regular judicial proceeding wherein 
both parties may be heard, and condemnation thereupon 
28 prize in a court of admiralty, judging by the law of 
nations and treaties. 

THe proper and regular court for theſe condemnations, 
is the court of that ſtate to whom the captor belongs. 

THe evidence to acquit or condemn, with or without 
coſts or damages, muſt, in the firſt inſtance, come merely 
from the ſhip taken, viz. the papers on board, and the 
examination on oath of the maſter and other principal of- 
ficers; for which purpoſe there are officers of admi- 


power at war, to examine the captains and other prin- 
cipal officers of every ſhip brought in as prize, upon ge- 
neral and impartial interrogatories. If there do not appear 
from thence ground to condemn as enemy's property, or 
contraband goods going to the enemy, there muſt be an 
acquittal ; unleſs from the aforeſaid evidence the property 
ſhall appear ſo .doubtful, that it is reaſonable to go into 
tie further proof thereof. | 

A cLAIM of ſhips or goods muſt be ſupported by the 
oath of ſomebody, at leaſt as to belief. 

"THE law of nations requires good faith; therefore every 
ſhip muſt be provided with complete and genuine papers, 
and the maſter at leaſt ſhould be privy to the truth of the 
tranſaction, | 

To enforce theſe rules, if there be falſe or colourable 
papers, if any papers be thrown overboard, if the maſter 
and officers examined in præparatorio grofsly* prevaricate, 


if proper ſhip's papers are not on board, or if the maſter 


and crew cannot fay whether the ſhip or cargo be the pro- 
perty of a friend or enemy, the law of nations allows, 
according to the different degrees of miſbehaviour or ſuſ- 


K 4 picion 


rlty in all the conſiderable ſea-ports of every maritime 
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picion ariſing from the fault of the ſhip taken, and other f 
circumſtances of the caſe, coſts to be paid, or not to be 
received, by the claimant in. caſe of acquittal and reſtitu- 
tion. On the other hand, if a ſeizure is made without 
probable cauſe, the captor is adjudged to pay coſts and 
damages; for which purpoſe all privateers are obliged to 
give ſecurity for their good behaviour; and this is referred 
to, and expreſsly ſtipulated by, many treaties *. 
THoUGH, from the ſhip's papers, and the preparatory 
examinations, the property do not ſufficiently appear to be 
neutral, the claimant is often indulged with time to ſend 
over affidavits to ſupply that defect: if he will not ſhey 
the property by ſufficient affidavits to be neutral, it is 
_ preſumed to belong to the enemy. Where the property 
appears from evidence not on board the ſhip, the captor 
is juſtified in bringing her in, and excuſed paying coſts, 
becauſe he is not in fault; or, according to the circum- 


ſtances of the caſe, may be juſtly entitled to receive his bee 
coſts, | 


Engl: 
Ir the ſentence of the court of admiralty is thought to 1634 
be erroneous, there is in every maritime country a ſupe- "7 


rior court of review, conſiſting of the moſt conſiderable 
perſons, to which the parties, who think themſelves ag- Wi Tre: 
grieved, may appeal; and this ſuperior court judges by Wh 5 
the fame rule which governs the court of admiralty, viz. *. 
the law of nations; and the treaties ſubſiſting with that . 
neutral power whoſe ſubject is a party before them. 


priv 
IF no appeal is offered, it is an acknowledgement of the Nn 
juftice of the ſentence by the parties themſelves, and Wl *: 
concluſive, 5 | \ 


Treaty between England and Holland, 17 Feb, 1668. Art. 13.— 
Treaty 1 Dec. 1674. Art. 10.— Treaty between England and France at 
St, Germains, 24th of Feb. 1677. Art. 10.— Treaty of Commerce at 
Ryſwick, Sept, 20, 1697, between France and Holland, Art. 30.— 
Treaty of Commerce at Utrecht, 31 March 1713, between Great Britain 
and France, Art. 29. | g | 


Tun 
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ler T HIS manner of trial and adjudication is ſupported, 
be il alluded to, and enforced by many treaties *. 
u- Ix this method all captures at ſea were tried, during the 
ut WY laſt war, by Great Britain, France, and Spain, and ſub- 
nd WF mitted to by the neutral powers. In this method, by 
to Wl courts of admiralty acting according to the law of na- 
red tions and particular treaties, all captures at ſea have imme- 
morially been judged of in every country of Europe. Any 
oy other method of trial would be manifeſtly unjuſt, abſurd, 
de nnd impracticable. - 
end THOUGH the law of nations be the general rule, yet it 
cy my, by mutual agreement between two powers, be va- 
* ned or departed from; and where there is an alteration or 
iy exception introduced by particular treaties, that is the law 
tor between the parties to the treaty; and the law of nations 


As appears with refpe& to courts of admiralty adjudging the orizes 
taken by thoſe of their own nation, and with reſpect to the witneſſes to 
bis be examined in thoſe caſes, from the following Treaties : —Treaty between 

England and Holland, 17 Feb. 1668. Art. 9 and 14.— Treaty 1 Dec. 
t to 1654. Art. 11,—Treaty 29th of April 1689. Art, 12, 13.—Treaty be- 
tween England and Spain, 23 May 1667. Art. 23.—Treaty of Commerce 


TY at Ryſwick, 20 Sept. 1697, between France and Holland. Art. 26 and 31. 
able Treaty between England and France, 3 Nov. 1655. Art. 17 and 18.— 
age Treaty of Commerce between Ehgland and France at St. Germain's, 
; by 29 March 1632. Art, 5 and 6.— Treaty at St. Germain's, 24 Feb. 1677. 
VIZ, Art, 5,—Treaty of Commerce between Great Britain and France, at 


that Utrecht, 31 March 1713. Art. 26 and 30. — Treaty between England 
| and Denmark, 29 Nov. 1669. Art. 23 and 34.— Heinecciusß, who was 
privy-councijlor to the king of Pruſſia, and held in the greateſt eſteem, 


ſect. 1 and 18, ſpeaks of this method of trial. 

With reſpect to appeals or reviews, from Treaty between England 
and Holland, 1 Dec. 1674, Art. 12, as it is ezplained by Article 2. of 
the Treaty at Weftminſter, 6 Feb. 1715-16. —Treaty hetween England 
and France, at St. Germain's, 24 Feb. 1677. Art. 12.— Treaty of Com- 
merce at Ryſwick, 20 Sept. 1697, between France and Holland, Art. 34. 
mTreaty of Commerce at Utrecht, 31 March 1713, between Great 
privain and France, Art. 31 and 32, and other Treaties, 


only 


in his Treatiſe de Navibus ob vecturam vetitarum mercium commiſſis, Cap. 2. 
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only governs ſo far as it is not derogated from by the 
treaty, 

Tus by the law of nations, where two powers are at 
war, all ſhips are liable to be ſtopped and examined to 
whom they belong, and whether they are carrying contra 
band goods to the enemy; but particular treaties have en- 
joined a leſs degree of ſearch, on the faith of producing 
folemn paſſports and formal evidences of property duly 
atteſted. 

PARTICULAR treaties too have inverted the rule of 
the law of nations, and by agreement declared the goods 
of a friend on board the ſhip of an enemy to be prize, 
and the goods of an enemy on board the ſhip of a friend 
to be free, as appears from the treaties es already mentioned, 
and many others x. 

So likewiſe, by particular treaties, ſome goods re- 
puted contraband by the law of nations are declared to be 
free. 

Ir a ſubject of the king of Pruſſia is injured by, or ha 
a demand upon any perſon here, he ought to apply u 
- your majeſty's courts of juſtice, which are equally open 
and indifferent to foreigner or native; ſo, vice verſa, if 
ſubject here is wronged by a perſon living in the dominion 
of his Pruſſian majeſty, he ought to apply for redreſs in 
tae king of Prufſia's courts of juſtice. 

Ir the matter of complaint be a capture at ſea during 
war, and the queſtion relative to prize, he ought to apply 
to the judicatures eſtabliſhed to try theſe queſtions. 

THE law of nations, founded upon juſtice, equity 
convenience, and the reaſon of the thing, and confirmet 
by long uſage, does not allow of repriſals, except in cat 
of violent injuries directed or ſupported by the ſtate, and 


* Particularly by the aforeſaid Treaty between England and Holland, 
1 Dec. 1674, and the Treaty of Utrecht between Great Britain and 
France, 


juſtice 
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the Wiuftice abſolutely denied in re minim? dubid by all the 
tribunals, and afterwards by the prince *. 
eat WHERE the judges are left free, and give ſentence ac- 
cording to their conſcience, though it ſhould be erroneous, 
ra. that would be no ground for repriſals. Upon doubtful 
en. queſtions. different men think and judge differently; and 
cing all a friend can deſire is, that juſtice ſhould be impartially 
duly Wi :dminiſtered to him, as it is to the ſubjects of that prince 
in whoſe courts the matter is tried. 


00d SECONDLY, as to the FAcr. 


rige We have ſubjoined hereto two liſts tallying with thoſe 
marked A. and B, which were delivered to his grace the 
duke of Newcaſtle by monſ. Michell, with the ſaid me- 
> morial, the 23d of November laſt; and alſo printed at 
the end of the faid Expoſition des Motifs, &c. from 
whence it will appear, that as to the liſt A. which con- 
tains 18 ſhips and their cargoes, 

IF ever taken were reſtored by the captors themſelves, 4. 
to the ſatisfaction of the Pruſſians, who never have com- 
pained in any court of juſtice here. 

Was reſtored by ſentence, with full coſts and dama- 1. 


TIONS ges, which were liquidated at 28011. 128. 1d. ſterling. 


els u DHIPS were reſtored by ſentence, with freight, for ſuch z. 

& of the goods as manifeſtly belonged to the enemy, and 

ur"; were condemned, 

apply SHIPS were reſtored by ſentence, but the cargoes, or 4. 
| part of them, condemned as prize or contraband, and are 

. not now alledged in the liſts A. or B. to have been Pruſſian 

1FINC : 


property. 


1 cale | 
e, and ® Grotius de Jure Belli ac Pacis, lib. 3. cap. 2. ſect. 4, 5- 

, Treaty between England and Holland, 31 July 1667. Art, 31. Re- 
priſals ſhall not be granted till juſtice has been demanded according to 
the ordinary courſe of law, 

Treaty of Commerce at Ryſwick, 20 Sept. 1697, between France and 


Holland, Art. 4. Repriſals ſhall not be granted but on manifeſt denial 
of juſtice, 


olland, 
un and 


uſtict SHIPS 


LL 


| cargoes, or part of them, being lawful prize, the ſhips 


_ theſe caſes, the ſentences were wrong, 
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- Strps and cargoes were reſtored by ſentence, but the 
claimant ſubjected to pay coſts, becauſe, from the ſhip. 
papers and preparatory examinations, there was ground to 
have condemned, and the reſtitution was decreed merely 
on the faith of affidavits afterwards allowed. _ 

SHIP and eargo was reſtored by ſentence upon an ap- 
peal, but, from the circumſtances of 17 capture, without 
cofts on either ſide, 8 

"THERE need no obſervations upon this liſt. As to the eh 
eight caſes firſt above mentioned, there cannot be the co- 


lour of complaint. = 

As to the four next, the goods muſt be admitted to WW. 4 
have been rightly condemned, either as enemy's property li... 
or contraband, for they are not now mentioned in the liſts Nude 


A. or B. 


Ir contraband, the ſhip could have neither freight nor Mgvel 
coſts, and the ſentences were favourable in reſtoring the my 
ſhips, upon preſumption that the owners of the ſhips were Ide 
not acquainted with the nature of the cargo or the ow- 1 
ners thereof. If enemy's property, the ſhips could not be 
entitled to freight, becauſe the bills of lading were falſe, 
and purported the property to belong to Pruſſians. 

Tu ſhips could not be entitled to coſts, becauſe the 


were rightly brought in. 

As the fix remaining ſhips and cargoes were reſtored, 
the only queſtion muſt be upon paying or not receiving 
cofts, which depends upon the circumſtances of the cap- 
ture, the fairneſs of the ſhip's documents, and conduct of 
her crew; and neither the Pruſſian commiſſioners, the 
ſaid memorial, or ſaid Expoſition des Motifs, &c. alledge 
a ſingle reaſon why, upon the particular circumſtances of 


As 
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As to the liſt B. 


2 EveRY ſhip, on board which the ſubjects of Pruſſia 
if claim to have had property, was bound to or from a port 
wy of the enemy; and many of them appeared to be, in part, 
laden with the goods of the enemy, either under their 
own or fictitious names. 
Th Ix every inſtance where it is ſuggeſted that any part 
out Wet the cargo belonged to a Pruflian ſubject, though his 
property did not appear from the ſhip's papers, or prepara- 
the tory examinations, which it ought to have done, ſufficient 
co. eme was indulged to that Pruſſian ſubject to make an 
affidavit that the property was bond fide in him; and the 
| to . xdavit of the party himſelf has been received as proof of 
erty due property of the Pruſſian, ſo as to intitle him to reſti- 
liſts Nation. 

WHERE the party will not ſwear at all, or ſwears eva- 
nor N avely, it is plain he only lends his name to cover the ene- 
the my's property, as often came out to be the cafe beyond 
vere Witte poſſibility of doubt. ; 
OW- Ir appears by a letter 29th of May and gth of June, 
t be , from monſ. Andriè to his Pruffian majeſty, exhi- 
alle, Nbited in a cauſe, and certified to be a true extract by 

monſ. Michell under his hand, that this colourable manner 
2 the of ſcreening the goods of the enemy was ſtated in the fol- 
ſhips flowing words: 


« Your majeſty's ſubjects ought not to load on board 
© neutral ſhips any goods really belonging to the enemies 
Hof England, but to load them for their own account, 
* whereby they may ſafely ſend them to any country they 
ict of , ſhall think proper, without any riſk. Then, if privateers 

tne commit any damage to the ſhips belonging to your 
ledge “ majeſty's ſubjects, you may depend on full juſtice 
es af, being done here, as in all the like caſes hath been 
60 done.“ 


As LisT 
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dis Pruſſian majeſty's having recourſe to repriſals, becauſ 
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LisT B. contains thirty-three caſes. 


Two of them never came before a court of juſtice 
in England, but (if taken) were reſtored by the cap. 
tors themſelves, to the entire ſatisfaction of the owners, 

In fixtcen of them the goods claimed by the Pruffian 

ſubjects appear to have been actually reſtored, by ſentence, 
to the maſters of ſhips in which they were laden; and by 
the cuſtoms of the ſea the maſter is in the place of the 
lader, and anfwerable to him. 
- In fourteen of the caſes the Pruſſian projurty was net 
verified by the ſhip's papers, or preparatory examinations 
or claimant's own affidavit, which he was allowed time to 
make. 

AND the other cauſe, with reſpect to part of the good, 
is {till depending, neither party having moved for jude- 
ment*, And ſo conſcious were the claimants that th: 


court of admiralty did right, there is not an appeal, ini 


ſingle inſtance, in liſt B.; and but one in liſt A. 


THrikDLy, to apply the law to the Fact. 

THe fixth. queſtion in the faid Expoſition des Moti 
&c. ſtates the right of repriſals to be, « puiſqu'on leurs 
« fr long tems denie toute la juſtice, qu' ilt ttoient fondis i 
« demander.” 
I ux ſaid memorial founds the juſtice and propriety d 


his ſubjects, © wont pu obtenir juſqu'@ preſent aucut 
“ juſtice des tribunaux Anglois qu'ils ont reclamts ou di 
gouvernement augquel ils ont ports les plalntes.” And n 
another part of the memorial it is put, & apres avi 
en vain demande des reparations de ceux qui ſeuls pouveil 
des faire. 


* The Pruſſian has fince applied for judgment on the 29th of Janvi 
and obtained reſtitution, 


Tal 
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Tux contrary of all which is manifeſt from the above 
fate and liſts hereto annexed. 

Ix ſix of the caſes ſpecified, if ſuch captures ever were 
made, the Pruſſian ſubjects were ſo well ſatisfied with the 
reſtitution made by the captors, that they never com- 
plained in any court. whatſoever of this Kingdom. 

THE reſt were judged of by a court of admiralty, the 
only proper court to decide of captures at fea, both with 
reſpet to the reſtitution and the damages and coſts; 
acting according to the law of nations, the only proper 
rule to decide by; and juſtice has been done by the court 
of admiralty ſo impartially, that all the ſhips alledged in 
lit A. to have been Pruſſian were reſtored, and all the 
cargoes mentioned in either liſt, A. or B. were reſtored, 
excepting fifteen, one of which is ſtill undetermined. 

AND, in all the caſes in both liſts, juſtice was done fo 
entirely td the conviction of the private conſcience of the 
Pruſſian claimants, that they have acquieſced under the 
ſentences without appealing, except in one ſingle inſtance, 
wherE the part of the ſentence complained of was reverſed z 

Troucn the Pruſſian claimants muſt know that, by 
the law of nations, they ought not to complain to their 
own ſovereign till injuſtice in re minime duvid was 
finally done them, paſt redreſs; and though they muſt 
know that rule of the law of nations held more ſtrongly 
upon this occaſion, becauſe the property of prize was given 
to the captors, and ought therefore to be litigated with 
them. The Pruſſian who, by his own acquieſcence, ſũb- 
mits to the captors having the prize, cannot afterwards 
with juſtice make a demand upon the ſtate, If the fen- 
tence was wrong, it is owing to the fault of the Pruſſian 
that it was not redreſſed. But it is not attempted to be 
ſhewn, even now, that theſe ſentences were unjuſt in any 
part of them, according to the evidence and circumſtances 


appearing before the court of admiralty; and that is the 
criterion, : "Oe 


For 
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For as to the Pruſſian commiſſion to examine thek 
caſes, ex parte, upon new ſuggeſtions, it never was at. 
tempted in any country of the world before: prize or n 
prize, muſt be determined by courts of admiralty belong. 
ing to the power whoſe ſubjects make the capture. Ever 
foreign prince in amity has a right to demand that juſtice 
ſhall be done his ſubjects in theſe courts, according ty refer 
the law of nations, or particular treaties, where any ae e an 
ſubſiſting. If in re minim? dubid theſe courts proceel 
upon foundations directly oppoſite to the law of nations tre 
or ſubſiſting treaties, the neutral ſtate has a right to 
complain of ſuch determination. 

Bur there never was, nor never can * any other 
equitable method of trial. All the maritime nations of 
Europe have, when at war, from- the earlieſt times, uni- 
formly proceeded in this way, with the approbation of al Ml 
the powers at peace. Nay, the perſons acting Under thi n 
extraordinary and unheard- of commiſſion from his Pruſ- c 
ſtan majeſty, do not pretend to ſay, that in the four caſes dee n 
of goods condemned here, for which ſatisfaction is de- . © * 
manded in lift A. the property really belonged to Pruſſin Wl ;.. ; 
ſubjects; but they profeſs to proceed upon this principle, Wh Hine 
evidently falſe, that though theſe cargoes belonged to the MP" 
enemy, yet, being on board any neutral ſhip, they were 
not liable to eaquiry, ſeizure, or condemnation. 


FovrTHLy, from the queſtions, rules, reaſonings, and mat- 
ters alledged in the faid memorial, ſentences of the Pru- Aue 
fian commiſſioners, and Expoſition des Motifs, &c. the Wiic poi 

following Propoſitions may be drawn as carrying the ap- t Ti 
pearance of objections to what has been above laid down: ill 


FIRST PROPOSITION. Tres 


« Tnar by the law of nations the goods of an hy 
« enemy cannot be taken on board the ſhip of a friend; 5 
| and vo 
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and this the Pruſſian commiſſioners lay down as the baſis 
of all they have pretended to do.“ 


ANSWER. The contrary is too clear to admit of being 
puted. It may be proved by the authorities of every 
iter of the law of nations; ſome of different countries 
referred to . It may be proved by the conſtant prac- 
e ancient and modern; but the general rule cannot be 


xe ſtrongly proved than by the exception which parti- 
ar treaties have made to it +. 


SECOND PROPOSITION: 


ther BY © IT is alledged that lord Carteret, in 1744, by two 
al verbal declarations, gave aſſurances in your majeſty's 


7 * 1! Conſelato del Mare, cap. 273, expreſsly ſays, ** The enemy's 
jods, found on board a friend's ſhip, ſhall be confiſcated,” And this is 
book of great authority. 
Grotins de Jure Belli ac Paci, lib. iii. cap. 14 Section 5, numero 4, 
the notes, cites this paſſage, in the 1/ Corſolato, and in his notes, lib. iii; 
p. 6; Seck. 6. 
Liccenius de Jurte Maritimo, lib. ii. cap. 4, Sect. 12. 
Vou de Fare Militari, cap. 5, nu. 21. 
Hinecrius, the learned Pruſſian before quoted, de Navibus 0b Vechuram 
ntarum Mercium commiſſis, cap. 2, Set, 9. is clear and explicit upon 
js point. 
Bynkerſboeck Ruaſtiones Juris Publici, lib. i. cap. 14, per totum. 
Louch (an Engliſhman) in his book de Fudicio inter Gentes, pars 2, Sect. 8, 
mero 6, a | 
Treaty between Great Britain and Sweden, 23 Oct. 1661. Aft. 14 and 
Treaty between Great Britain and Denmark, 19 Nov. 1669. Art. 2 
the Paſſport or Certificate, ſettled by that Treaty, are material as to 
ls point, : 
t Treaty between France and England, 24 Feb. 1677. Att. 8. 
vn: Treaty of Utrecht between Franee and England, 1713. Art. 17. 
ä Treaty between England and Holland, 17 Feb. 1668. Att. 10. 

Treaty between England and Holland, 1 Dec. 1674. Art. 8. 

Treaty between England and Portugal, 10 July, 1654. Art, 23. 
an Treaty between France and the States General at Utrecht, 11 April, 
13. Art. 26. | 
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« name that nothing on board a Pruſſian ſhip ſhould 


« ſeized, except contraband z conſequently, that all effech W 
« not contraband, belonging to the enemy, ſhould be fre: « * 
« and that theſe aſſurances were afterwards confirm. the 
« in writing by lord Cheſterfield, the 5th of Janw« in 
« 1747. « diff 
u that 
ANSWER. The fact makes this queſtion not very n me⸗ 
terial, becauſe there are but four inſtances in liſts A, . Bri 
B. where any goods on board a Pruſſian ſhip have bed rec 
condemned; and no ſatisfaction is pretended to be . ora 
manded for any of thoſe four cargoes in liſts A. and . * 
However, it may be proper to ſhew how groundleſ ti Lo 
pretence is. i 
TAKING the words alledged to have been ſaid by H no 
Carteret as they are ſtated, they do not warrant the i so 
rences endeavoured to be drawn from them. They i 1.1, 
port no new ſtipulation different from the law of nation p.. 
but expreſsly profeſs to treat the Pruſſians upon the lng. | 
foot with the ſubjects of other neutral powers und "ul 
the like circumſtances; i. e. with whom there was! * 
particular treaty. For the reference to neutral po wo 
cannot be underſtood to communicate the terms of a a 
particular treaty. It is not ſo ſaid. The treatics wi is 
Holland, Sweden, Ruſfia, Portugal, Denmark, &c. be 
differ. Who can ſay which was communicated ? The 0 
would be no reciprocity :. the king of Pruſſia does not apr Ly 
to be bound by the clauſes to which other powers tak i 
by their reſpective treaties, agreed. No Pruſſian god de 


on board an enemy's ſhip have ever been condemned hen 


and yet they ought, if the treaties with Holland were! by 

be the rule between Great Britain and Pruſſia ; ny, * 

theſe treaties were to be the rule, all now contended pre 

on the part of Pruſſia, is clearly wrong; becauſe, H al 

treaty, the Dutch, in the laſt reſort, are to apply tot 

court of appeal here. 1 the 
Age * 
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Treaty of Alliance between Great Britain and Holland, at 
Weſtminſter, the 6th of Feb. 1715-16, Article II. 


« WHEREAS ſome diſputes have happened touching 
« the explanation of the 12th article of the treaty marine 
«in 1674, it is agreed and concluded for deciding any 
« difficulty upon that matter, to declare by theſe preſents, 
« that by the proviſions mentioned in the ſaid article, are 
& meant thoſe which are received by cuſtom in Great 
« Britain and the United Provinces, and always have been 468 
« received, which have been granted, and always are 1 k | 
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« granted, in the like caſe, to the inhabitants of the ſaid W 
« countries, and to every foreign nation.“ bl 
Loxp Carteret is ſaid twice to have refuſed, in which bY 


monſieur Andrie acquieſces, to give anything in writing, 
2s not uſual in England. 

SUpPOSING the converſations to mean no more than a 
declaration of courſe that juſtice ſhould be done to the 
Pruſſians in like manner as to any other neutral power with 
whom there was no treaty, there was no occaſion for in- 
ſtruments in writing; becauſe in England the crown never 
interferes with the courſe of juſtice. No order or intima- 
tion is ever given to any judge. Lord Carteret therefore 
knew that it was the duty of the court of admiralty to do 
equal juſtice, and that they would, of themſelves, do what 
he ſaid to monſicur Andrie. 

Hap it been intended, by agreement, to introduce be- 
tween Pruſſia and England a variation in any particular 
from the law of nations, and conſequently a new rule for 
the court of admiralty to decide by, it could only be done 


by a folemn treaty, in writing, properly authoriſed and 


5 authenticated. The memory of it could not otherwiſe be 

Jed i preſerved; the parties intereſted and the courts of admi- 
ſe, | ralty could not otherwiſe take notice of it. 

r tol Bur lord Cheſterfield's confirmation, in a letter of 

the 5th of January 1747, being relied upon, the books 

Tra 5 | of 
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of the ſecretary's office have been ſearched, and thy 
letter to monſieur Michell is found, which is verbatim x 
follows: 


A Whitehall, le 5 Fanv. 1747-4, 


« MONSIEUR), 
« AYANT eu Phonneur de recevoir les ordres du roy ſi 


e ce gui a forme le ſujet du memoire que vous m' qu 
« remis du 8 de ce mais, M. S. Je mai pas voulu tark, 
« vous informer, que ſa majeſie, pour ne rien omelir 
c par oz elle peut temoigner ſes attentions envers le 1 
« votre maitre, ne fait nulle difficulte de declarer, quell 
« 1 jamais eu Pintention, ni ne Paura jamais, de donner | 
« moindre empechement d la navigation des ſujets Pruſſen 
&« tant gu'ils auront ſoin d exercer leur commerce d; une n- 
niere licite, et conform ment d Pancien uſage ttabli et n. 
« connu parmi les puiſſances neutres. 

« Due ſa majeſie Pruſſienne ne peut pas ignorer, quily 
« a des traitts de commerce qui ſubſiſtent actuellement ent 
« la Grande Bretagne et certaines etats neutres, et gun 
« moyen des engagemens formellement contraftts de part 
« Pautre par ces mimes traites, tout ce qui regard: | 
4 maniere d"exercer leur commerce reciproquement, a { 
« finalement conſtate et regli. 

“Auen meme tems il ne paroit point qu aucun traite | 
« la nature ſiſdite exiſte a preſent, ou a jamais exiſtt, en 
« {a majeſte et le roy de Pruſſe; mais que pourtant c 
« wa jamais empeche que les ſujets Pruſſiens n'ayent itt 
% vorists par Þ Angleterre, par raport d leur navigati 


autant que les autres nations neutres : et cela tant, ) 


« majefte ne preſuppoſe pas, que I'idte du roy votre maiti 


« ſeroit d exiger delle des diſtinctions, encore mains der þ 
« ferences, en faveur de ſes ſujets a cet igard. 


« Due de plus fa majeſtt Pruſſienne eft trop eclait 
« pour ne pas connvitre, qu'il y a des loix fixes et etabid 
« gn 


ss! 
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dans ce gouvernement, dont on ne peut nullement Starter; 
et que il arrivait que la marine Angloiſe Savisdt de 
faire la maindre injuſtice aux ſujets commergans du roy 
votre maitre, il y a un tribunal ici, ſavoir, la haute cour 
i: Pamirautt, d laguelle ils ſe trouvent en droit de S adlreſſer 
et de porter leurs plaintes; aſſurts d' abance, en pareil 
cas, gu on leur y rendra bonne juſtice; les procedes juri- 
diques de ladite cour ttant et ayant it de tout tems hors 
latteinte et irreprochables; temoin, nembre d'exemples, 
ou des vaiſſeaux neutres, pris illicitement, ont #6 reflituts 
avec fratx et dommages aux proprietaires. 

« Voici ce que le roy m'a ordonne de vous repondre ſur le 
cntenu de votre dit memoire; et ſa majeſte ne ſauroit que 
ſe flatter,, qu'en conſequence de ce que je viens d' avancer, 
il ne reſtera plus rien a deſirer au roy votre maitre rela- 
tivement a Pobjet dont il eft queſtion; et le roy Sen croit 
autant plus aſſurt, qu'il eft perſuade que ſa majeſtẽ 
Pruſſienne ne voudroit rien demander que ne fut tqui- 


2 
uy table. 

ent : : 9 
* Je ſuis, avec bien de la conſideration, 
art « Monſieur, 

rae | c Votre tres humble & tris 
a { e Obeiſſant ſerviteur, 


« CHESTERFIELD,” 


Tak need no obſervations ; it is explicit, and in 
xpreſs terms puts Pruſſia upon the foot of other neutral 
owers with whom there was no treaty, and points out the 
roper way of applying for redreſs. 

Tux verbal declarations made by lord Carteret in 1744, 
hich are ſaid to have been confirmed by this letter from 
rd Cheſterfield, cannot have meant more than the letter 
xpreſles, | 
Axp it is manifeſt by the above extract from monſieur 
\ndrie's letter to his Pruſſian majeſty, that in May 1747 
L 3 monſieur 
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monſieur Andrie himſelf underſtood that goods of the 
enemy taken on board neutral ſhips ought to be cone © 


demned as prize. By 

Ir is evident, from authentic acts, that the ſubjects q alſo fc 
Pruſſia never underſtood that any new right was commu. Gate a 
nicated to them. fr. 


BEFORE the year 1746 the Pruſfians do not appear ty 
have openly engaged in covering the enemy's property. ples 
THe men of war and privateers could not abſtain fron 
captures in conſequence of lord Carteret's verbal aſſuranct 


in 17443 becauſe they never were nor could be known; 


liſts , 
and there was no occaſion to notify them, ſuppoſing then 2 
only to promiſe impartial juſtice... For all ſhips of wr of 
were bound to act, and courts of admiralty to judge, ac. | 

; : : take 

cording to the law of nations and treaties. 

T1LL 1746 the Pruſſian documents were, a certificate * 
of the admiralty, upon the oath of the builder, that the 
ſhip was Pruſſan-built; and a certificate of the admiralty, po 
upon the oath of the owner, that the ſhip was Prufia 
property. | 

FROM 1746 the Pruffians engaged in the gainful prac- 
tice of covering the, enemy's goods, but were at a lo 
in what ſhape and upon what pretences it might beſt be 
done. 

On board the ſhip the Trois Soeurs was found a pal 
earing date at Stettin the 6th of October 1746, under the 
royal ſeal of the Pruſſian regency of Pomerania, &c. alledg- 
ing the cargo, which was ſhip timber, bound for Pon 
L' Orient, to be Pruſſian property, and, in conſequence 
thereof, claiming freedom of the ſhip. 

CLAIMING freedom to the ſhip from the property of 
the cargo being quite new, the propoſition was afterwards 
reverſed. And on board a ſhip called the Jumeaux, ws | 
found a paſs bearing date at Stettin the 27th of June 170% 


under the royal ſeal, &c. egg the ſhip to be Pruſſian 


proper) 


of the 


Con- 
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property” and, in conſequence thereof, claiming freedom to 
the goods. 

Bur this paſs was not ſolely relied on, for there was 
o found on board the fame ſhip another paſs, bearing 
late at Stettin the 14th of June 1747, under the royal ſeal, 
&c, alledging the cargo to be Pruſſian property. 

AnD it is remarkable that the oaths upon which theſe 
pales were granted, appeared manifeſtly to be falſe ; and 
neither of the cargoes to which they relate are now fo 
much as alledged to have been Pruſſian property in ſaid 
lits A, or B. 

IT being mentioned in the aid Expoſition des Matiſs, &c. 
that monſ. Michell, in September 17475 made verbal re- 
preſentations to lord Cheſterfield in reſpect to the cargo 
taken on board the faid ſhip called the Trois Soeurs, which 

was claimed as Pruſſian property, and no mention being 
made in lifts A. and B. of the faid cargo, we directed the 
proceedings in that cauſe to be laid before us; where it 
appears in the fulleſt and cleareſt manner, from the ſhip- 
papers and depoſitions, that the cargo was timber, laden 
on the account and at the riſque of Frenchmen, to whom it 
was tobe delivered at Port L' Orient, they paying freight ac- 
cording to charter- party; that the Pruſhan claimant was 
neither freighter, lader, or conſignee; and had no other 
intereſt or concern in the matter than to lend his name 
and conſcience ; for he ſwore. that the cargo was his pro- 
perty, and laden on or before the 6th of October 1745, 
and yet the ſhip was then in ballaſt, and the whole of the 
cargo in queſtion was not laden before May 1747. : 
SEVERAL other Pruſſian claims had, in like manner, 
come out ſo clearly to be merely colourable, that monſ. 

Andrie, from his ſaid letter the 29th of May and gth of 


June 1747, appears to have been aſhamed of them. 
| | 
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TrirRDd PROPOSITION, 


« THAT lord Carteret, in his faid two converſation; Wil here 
« ſpecified, in your majeſty's name, what goods ſhould be 
« deemed contraband.” 


AnswER, THe fact makes this queſtion totally imma. 
terial, becauſe no goods condemned as contraband, «WM «' 
which were alledged to be fo, are fo much as now fug. 
veſted to have been Pruffian property in the ſaid liſts A, 
and B.; and therefore, whether as enemy's property o A 
contraband, they were either way rightly condemned ; and, 
the bills of lading being falſe, the ſhips could not be en. 
titled to freight, 

Bur if the queſtion was material, the verbal declarz- 
tions of a miniſter in converfation might ſhew what he 
thought contraband by the law of nations, but never coul 


be underſtood to be equiyalent to a treaty derogating from 
that law. 1: | priz 
ALL the obſervations upon the other parts of theſe verbal ¶ im 

declarations hold equally as to this. 

FourTH PROPOSITION, ; 

« THAT the Britiſh miniſters have ſaid that theſe queſ- 
tions were decided according to the laws of England.” 
utr 


AxswER. They muſt have been miſunderſtood; for I ae 
the law of England fays, that all captures at ſea, as prize, Wl the 
in time of war, muſt be Judged of in a court of admiralty, Ml th; 
according to the law of nations and particular treaties, WY ſer 
where there are any. 

THERE never exiſted a caſe where a court, judging 
according to the laws of England only, ever took cogni- Wl ® 
zance of prize. Fe 

THe property of prizes being given during the laſt 
War to the captors, your majeſty could not arbitrarily y 
1 e 
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leaſe the capture, but left all caſes to the deciſion of the 
: proper courts, judging by the law of nations and treaties 
long where there were any; and it never was imagined that 
1d be the property of a foreign ſubject, taken as prize on the 
high ſeas, could be affected by laws peculiar to England. 


uma. Frrru PROPOSITION. 


b 0 « THAT your majeſty could no more erect tribunals for 
hug. BY « trying theſe matters than the king of Pruflia.” 


& ANSWER. Each crown has, no doubt, an equal right 
u to erect admiralty courts for the trial of prizes taken by 
virtue of their reſpective commiſſions; but neither has a 
right to try the prizes taken by the other, or to reverſe 
lars iN ue ſentences given by the other's tribunal. The only 
at he regular method of rectifying their errors is, by appeal to 
coull BY the ſuperior court. 

Tuts is the clear law of nations; and by this method 
prizes have always been determined in every other mari- 
time country of Europe as well as England. 


Sixru PROPOSITION. 
« THAT the ſea is free,” 


AnswER. They who maintain that propoſition in its 
utmoſt extent, do not diſpute but that when two powers 
are at war they may ſeize the effects of each other upon 
the high ſeas, and on board the ſhips of friends; therefore 
that controverſy is not in the leaſt applicable upon the pre- 
lent occaſion *. 


This appears from Grotius in the paſſages above cited, lib. 3. 
up. 1. ſect g. nu · 4. in bis notes; and lib. 3. cap. 6, ſect. 6. in his 
ſotes, 4 
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SEVENTH PROPOSITION. 


& GREAT Britain iſſued repriſals againſt Spain, on x 
count of captures at ſea,” 


war with any power. 

THey were not judged of by courts of admiralty, 2 
cording to the law of nations and treaties, but by rule 
which were themſelves complained of in revenue court 
the damages were afterwards admitted, liquidated at a cer 
tain ſum, and agreed to be paid by a convention, whid 
was not performed; therefore repriſals iſſued, but the 
were general, No debts due here to Spaniards wen 
ſtopped; no Spaniſh effects here were ſeized; which lc 
to one obſervation more. 
THe king of Pruſſia has engaged his rogal word to pa 
the Sileſia debt to private men. 

Ir is negotiable, and many parts may have been 2 
ſigned to the ſubjects of other powers, It will not be ed 
to find an inſtance where a prince has thought fit to malt 
repriſals upon a debt due from himſelf to private men. Then 
is a confidence that this will not be done. A private man lend 
money to a prince upon the faith of an engagement 
honour, ' becauſe a prince cannot be compelled, like othe 
men, in an adverſe way, by a court of juſtice. So ſcrupu 
Jouſly did England France and Spain adhere to this publi 
Jaith, that even during the war they ſuffered no enquiry tt 
be made whether any part of the public debts was due i 
ſubjects of the enemy, though it is certain many Englif 
had money in the French funds, and many French ha 
money in ours. 

Inis loan to the late emperor of Germany, Chari 
the Vith, in January 1734-5, was not a ſtate tranſaQtion 
but a mere private contract with the lenders, who advance 

their money upon the emperor's obliging himſelf, his he 

21 


AxswER. Theſe captures were not made in time d 
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d poſterity, to repay the principal, with intereſt, at the 
te, in the manner, and at the times in the contract men- 
zoned, without any delay, demur, deduction or abatement 
r hatſoever; and, leſt the words and inſtruments made uſe 
f ſhould not be ſtrong enough, he promiſes to ſecure the 
xrformance of his contract in and by ſuch other inſtru- 
nents, method, manner, form, and words, as ſhould be 
noſt effectual and valid to bind the faid emperor, his heirs, 
cceſſors and poſterity, or as the lenders ſhould reaſonably 
kelire. 

As a ſpecific real ſecurity, he mortgaged his revenues 
ring from the Duchies of Upper and Lower Sileſia for 
ment of principal and intereſt; and the whole debt, 
mncipal and intereſt, was to be diſcharged in the year 
1745. If the money could not be paid out of the revenues 
f Sileſia, the emperor, his heirs and poſterity, {till re- 
mined debtors, and were bound to pay. The eviction 
or deſtruction of a thing mortgaged, does not extinguiſh 
the debt or diſcharge the debtor. 

TareREFORE the empreſs queen, without the conſent of 
the lenders, made it a condition of her yielding the 
Duchies of Sileſia to his Pruſſian majeſty, that he ſhould 
ſtand in the place of the late emperor in reſpect of this 
debt. 

Tux ſeventh of the preliminary articles between the 
queen of Hungary and the king of Pruſſia, ſigned at 
Breflau the 11th of June 1742, is in theſe words: 4 $4 
* majeſte le roi de Pruſſe je charge du ſeul payement de la 
ſimme hypot hi guce ſur la Silefie, aux marchands Anglois, 
*ſelon le contract figne d Londres le me de Janvier 
17345. 

Tunis ſtipulation is confirmed by the ninth article of the 
treaty between their ſaid majgſties, ſigned at Berlin the 
2th of July 1742. 

ALSO renewed and confirmed by the ſecond article of 


the treaty between their ſaid majeſties, ſigned at Dreſden 
the 2 Sth of December 1745. 


MN 2c 


In 
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In conſideration of the empreſs queen's ceſſion, hi 
Pruſſian majeſty has engaged to her that he will pay this 
money ſelon le contract, and conſequently has bound him. 
ſelf to ſtand in the place of the late emperor in reſpect of 
this money, to all intents and purpoſes. 

Tux late emperor could not have ſeized this money 
as repriſals, or even in caſe of open war between the tw 
nations, becauſe his faith was engaged to pay it without 
any delay, demur, deduCtion, or abatement whatſoever, 
If theſe words ſhould not extend to all poſſible caſes, he 
hath plighted his honour to bind himſelf by any other form 
of words more effectually to pay the money; and there. 
fore was liable at any time to be called upon to declare 
expreſsly that it ſhould not be ſeized as repriſals, or in 
caſe of war; which is very commonly expreſſed when ſo- 
vereign princes or ſtates borrow money from foreigner, 
Therefore, ſuppoſing for a moment that his Pruſſian ma- 
jeſty's complaint was founded in juſtice and the law af 
nations, and that he had a right to make reprifals in ge- 
neral, he could not, conſiſtent with his engagements to 
the empreſs queen, ſeize this money as repriſals, Beſide, 
this whole debt, according to the contract, ought to have 
been diſcharged in 1745. It ſhould, in reſpect of the 
private creditors, in juſtice and equity, be conſidered 
if the contract had been performed; and the Pruſſan 


Tra; 


complaints do not begin till 1746, after the whole debt "a 
ought to have been paid. 2 
Uron this principle of natural: juſtice, French ſhips ſ 
and effects wrongfully taken after the Spaniſh war, and 0 
before the French war, have, during the heat of the wa KG 
with France, and ſince, been reſtored by ſentence of yout ip 
majeſty's courts to the French owners. No ſuch ſhips 
or effects ever were attempted to be confiſcated as enemy's 3; 
property here during the war ; becauſe, had it not been * 
for the wrong firſt done, theſe effects would not have 10 


pern in your majeſty's dominions. So, had not the con- 
| track 


ſhips 


emy's 


have 
Con- 


wyal wiſdom. 
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at been firſt broke by non-payment of the whole loan 
p 1745, this money would not have been in his Pruſſian 


mjeſtys hands. 


Your majeſty's guaranty of theſe treaties is entire, and 


muſt therefore depend upon the fame conditions upon 


ich the ceſſion was made by the empreſs queen. 
zur this reaſoning is, in ſome meaſure, ſuperfluous ; 


ecauſe, if the making any repriſals upon this occaſion be 


juſtifiable, which we apprehend we have ſhewn, then 


tis not diſputed but that the non-payment of this money 


xould be a breach of his Pruſſian majeſty's engagements, 


2nd a renunciation, on his part, of thoſe treaties. 


ALL which is moſt humbly ſubmitted to your majeſty's 
Geo. LEE. 

G. PAUL. 

D. RvyDper. 

W. Murray, 


January 18, 1753. 


Tranſlation of the EARL of CHESTERFIELD's Letter to 
Monfieur MICHELL. 


SIR, Whitehall, January 5, 1747-8. 


HAVING had the honour to receive the king's orders 
won the ſubject of the memorial which you delivered to 
me on the 8th inſtant, N. S. I would not delay informing 
you that his majeſty, in order to omit nothing whereby 
be may ſhew his attention to the king your maſter, makes 
no difficulty in declaring, that his majeſty has never had, 
or will have, any intention to give any interruption to the 
mvigation of the Pruſſian ſubjects, as long as they ſhall 
take care to carry on their commerce in a lawful manner, 
and conformably to the ancient uſage as eſtabliſhed and 
knowledged amongſt neutral powers. Age 

His 


— —— 


tled and regulated. 
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His Pruſſian majeſty cannot be ignorant that there H Pru 
treaties of commerce actually ſubſiſting between GreaMequitab 
Britain and certain neutral ſtates, and that by means « 
the engagements formerly contracted on each {ide jy 
thoſe treaties, every thing relating to the manner of rec; 
procally carrying on their commerce has been finally ft 


AT the ſame time it does not appear that any ſuc 
treaty exiſts at preſent, or ever did exiſt, between hj 
majeſty and the king of Pruſſia ; nevertheleſs that has neue 
hindered the Pruſſian ſubjects being favoured by Englan 
with reſpect to their navigation, as much as other neutr 
nations: and his majeſty does not ſuppoſe that the' kin 
your maſter means to require diſtinctions from his majeſh 
much leſs any preferences, in favour of his ſubjects in th 
point. f 
His Pruſſian majeſty is too well informed not to knox 
that there are in this government fixed and eftabliſhe 
laws which cannot be departed from; and that in cl 
any Englith ſhips of war ſhould commit the leaſt injuſti 
to the trading ſubjects of the king your maſter, here 1s 
tribunal, viz. the high court of admiralty, where the 
have a right to apply and make their complaints; 
they may be previoully aſſured, that in ſuch cafe imparti 
juſtice will be adminiſtered to them; the juridical pr 
ceedings of the ſaid court being, and having ever bei 
unimpeached and irreproachable, as appears by numero 
examples of neutral veſſels illegally taken having been tt 
ſtored with coſts and damages to the proprietors. 

THis is the anſwer the king has ordered me to gi 
upon the contents of your ſaid memorial; and his 
jeſty cannot but flatter himſelf that, in conſequence her 
the king your maſter's deſire will be fully anſwered, ' 
relation to the point in queſtion; and of which his m 
jeſty is the more aſſured, as he is perſuaded that the kn 
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re r Pruſſia would not require any thing but what is 


GreeMequitable. 

ans 0 I am, | i 

de by With much conſideration, 
rec 81 R, 


Iy fe 


Your moſt obedient, 
And moſt humble ſervant, 


7 ſuc CHESTERFIELD. 


en hi 


Tranſlation of Mr. PETER TRAPAUp's Declaration of his 


| having made Satisfaction to the PRUSSIANS for the 
D Damage received ly the Ship St. John, Ne. 16, in Lift A. 


in M IN the expoſition which his Pruſſian majeſty has pub- 

led of ſuch ſhips of his ſubjects as were taken by the 

Engliſh in the laſt war, I have obſerved in the lift A. 

No, 16, that the ſhip St. John, John Grofle captain, is 

therein mentioned as having received ſome damages to the 
prejudice of the Pruſſian owners. As the fact is known 
to me, as I was the ſole owner of her cargo, I do hereby, 
% ſuch, teſtify the truth, for the ſatisfaction of all whom 
it may concern; and I cannot conceive how the Pruſſian 
ſubjects dare demand an indemnification, which they have 
aready more than received, as I am going to convince 
them, 

Ix the month of November 1747, I ordered the faid. 
ſhip to be freighted at Bourdeaux, and loaded at Liſbon 
with 1583 tons of white wine. On the 1ft of December 
following that ſhip put out to ſea, On the 11th of the 
kid month ſhe got as far as the Downs, where ſhe was 
met by an Engliſh privateer, called the. Prince of Orange, 
who ſent ſix of his men on board the Pruſſian ſhip, and 
tad the Pruffian pilot brought on board him, with the ſhip 
papers and documents, in order to their being examined. 

On the 12th of the ſaid month, as ſhe lay at an anchor; 4 
great 
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great ſtorm aroſe from the W. 8. W. which obliged the 
Pruſſian captain, with the conſent of his crew and of the ſu 
Engliſhmen who were then on board his ſhip, to cut his 
cable in order to drive off to ſea. The ſhip got atterwarg 
into Browerſhaven Inlet in Holland, on the 15th of the 
faid month of December, without any other damage than 
the loſs of part of her cable and of an anchor, and arrive 
at Rotterdam the - 21ſt of the ſaid month. All this i; 
proved by the declaration of both the captain and his crew, 
made on the 4th of January 1748, before Jacob Bremen 
notary public in Rotterdam, and afterwards {worn to on 
the 6th of the ſaid month before the commiſſioners of the 
chamber of maritime affairs. 

AFTER the {hip was unloaded, the captain gave in to 
me his account for groſs average, conſiſting of the follow. 
ing articles: 

1. Fox the loſs of his cable and anchor. 
2. For the maintaining, during eight days, the fix 
men who had been put on board his ſhip by the Engliſh 
privateer. 

3. Fox a paſſport I procured for him from the Pru{- 
fian envoy at the Hague, which coſt 3 or 4 florins. 

I paip him for my ſhare in that groſs average 704 flo- 
rins, Holland currency, over and above 105 florins which 
I gave captain Groſſe as a preſent, and 10 florins 10 fti- 
vers I gave as a preſent to the crew of his ſhip: beſide 
all this, it coſt me 20 florins, or thereabouts, in England, 
which meſſrs. Simond (brothers) had diſburſed by my 
order for the Pruſſian pilot who remained on board the 0 
privateer after the ſtorm had parted them. mr 

Tnos who underſtand the navigation and fitting out Wi 
of ſhips muſt allow, that the Pruſſian owners will fd WW: 
themſelves more than reimburſed for all their pretenſions Wl ® 
by means of the 839 florins 10 ſtivers, Holland cur- 
rency, which I have paid them; and that they cannot, Bi .. 
with any foundation, make any other demands. N 

Al 
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d che Att that I have alledged above, can be verified by au- 
he ſix Wentic vouchers (except the preſents or gratuities to the 


ut his ptain and his crew, amounting to 115 florins 10 ſtivers, 

wark r which I took no receipt). In witneſs wheteof I have 

f the ned this preſent declaration. Rotterdam, January 30, 

bens | 

rived PETER TRAPAUD, jun; 

his is 

crew, 

emer, e ee e eee 

to on 5 

of the Misr or ALL THE PRUSSIAN SHIPS TAKEN BY BRITISH 
ARMAMENTS AT SEA, DURING THE LAST WAR, A8 

in to WW wELL THOSE DETAINED FOR EXAMINATION ONLY, 

llow- WW as THOSE JUDICIALLY PROCEEDED UPON, TOGETHER 


WITH THE JUDGMENTS GIVEN IN THE ADMIRALTY 
COURTS OF GREAT BRITAIN THEREUPON, TALLYING- 
WITH HIS PRUSSIAN MAJESTY'S LIST MARKED A, 


- 


bits, which (if taken) were reſtored by the captors, upon 


Pruſ- examination, without either party applying to a court of 
juſtice, 

; flo- 1 iy 

hich l Frederique Amitie, Capitaine Sprenger.——La 

„ . {Witarine Chriſtine, Capit. Frederick Berend. Le 


t Jean ®, Capit. Jean Groſſe ——Le Jeune Tobie, 


land it. Paul Otto, 5 0 
10 M Ship 
| the BB 0 ite 3d of February, the duke of Newcaſtle received a letter from 
mr. Wolters, his majeſty's agent at Rotterdam, encloſing the following 
y out declaration + 2 
hd dans IExpofition que fa majeft6 Pruffienne a donn62 au public 
fons des vaiſſeaux de ſes fujets pris par let Anglois dans la detniere Guerre, 


Jai remarqu& dans laliſte A. No. 16. que le navire le 8. jean, capitaine 
ſean Groffe, y eſt notti comme ayant recũ quelques dommages, au preju- 
dice des proprietaires Pruffiens. Comme le fait m'eſt connu, ayant 
6&6 ſeul propriftaire de fa cargaiſon, je veux en cette qualité rendre 

| e ternoignage 
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Ships —_ reftored, with all cofts and damages attendi 
"the capture. 


LaAnne Elizabeth, Capit. Daniel Schultz coſts an 
damages, 28011. 128. 1d. 


Shy 


40 temoignage à la verits, pour ſervir od il appartiendra. D'ailleun, j 
« ne puis comprendre comment les ſujets Pruſſiens oſent demander u 
a dedommagement qu'ils ont deja plus que rec, comme je vais les 8 
«& convaincre. | 
« Daxs le mois de Novembre 1747, je fis fretter à Bordeaux, f 
u charger à Libourne, le dit navire avec 1584 tonneaux de vin blu 
« Le ter. de Dec. ſuivant, ce navire mit en mer, Le 1m. du dit mois 
« ſe trouva à la hauteur des Dunes; la il fut rencontr& par le coin 
©. Anglois, nommé Le Prince d'Orange, qui envoya à bord du nai 
« Pruffienne fix hommes de ſon equipage, et fit venir A ſon bord 
* pilote Pruſſien avec les papiers de mer, pour en faire I'examen, Le! 
« dn dit mois, étant à Yancre ſous les Cingles, il s'cleva une furin 
« teriipere de la part du W. S8. W. qui obligea le capitaine Pruffi, ( 
« conſentement de ſon equipage, et des fix Anglois pour lors dans i 
% bord, de couper le cable pour gagner la mer. Ce navire entra enſ; 
« dans le paſſatze de Browerſhave en Hollande, le 15e. du dit mois 
* Decembre, fans avoir eu d autre dommage que la perte d'une parti 
| E ſon cable, et dune aricre; et arriva enſuite” Rotterdam le 210, 0 
„ ſuſdit mois, Tout ceci eſt conſtaté par la declaration du cpitains t 
« de ſon equipage, paſſse, le 4 Janvier 1748, pardevant Jacob Brem 
« notaire public dans Rotterdam; enſuite ſermentte, le 6c, du dit ms 
« pardevant les commiſſaires de la chambre de la marine. 
„ Apres que le navire ſot decharge, le capitaine me fit fournir fo 
compte d'Avarie groſſe, dans lequel il portoit les articles ſuivans ; 


: +4 x, Pour la perte de ſon cable et de ſon ancre. | 

« 2, Pour la nourriture de 8 jours à 6 hommes qui avoient <tc 
& par le corfaire Anglois fur ſon bord, 
© « 3. Pour un paſſeport que je lui fis donner I ta Haye par Ten 
* Pruſſe, qui couta 3 & 4 florins. 


« Je ent your ma portion, dans cette Avarie groſſe, 704 flor 
* argent courant d' Hollande, en outre ro5 florins dont je fis preſent 
«6 * capitaine Groſſe, et rofl. 25M, auf de preſent aux matelots 0 

* compoſoient ſon equipage. Outre tout ceci, il m'cn a cout 204 


® ou environ, en Angleterre, pour autant que meſſrs. Simonc, je 
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dn Ships reſtored with freight, according to the bills of lading, 


enemy, and condemned as Srize: 


LU AicLE .&'Or, Capit. Onne Arends.— La Dorothee 
Sophie, Capit. Piere, Kettelhuth. Les Deux Freres, 
Capit. Aug. Auguſtinus. 


5 and goods re reſtored, but without coſts, from circumſtance 


ariſing from the caſe. 
ew, x Petit David, Cap. Michael Bugdahl. 
2 Ships and cargoes reſtored, paying ceſts.— In theſe caſes,it either 


en appeared, that the ſhip had not the uſual evidence of property, 


according to the cuſtom of the ſea ; or from the ſhip-papers, 
\ bord| or examination of the crew; there appeared juſt reaſon to 
Pr preſume the cargo to belong to the enemy, and the neuter 
1 claimant declined proving his property by ſtrict legal 
dans i evidence, and obtained reſtitution on the faith of his own 
a enſi affidavit ; and, in theſe caſes, courts ES admralty have 
mou always made the like decrees. 


tains I. Roy de Pruſſe, Capit. Chretien Schultz;—Le Vaiſſeau 


6 avoient debourſ$ par mou ordre pour le pilote Prufſien qui etoit reſt I 
* bord du corſaire, lorſque la tempete les ſepara, _ | 
© Ceux qui ſe eonnoifſent en navigation et en armament de navire, ne 


* m6yen de 839fl. 10ſt. courans d'Hollahde, que je leur ai paybs, plus 
que rembourſts de toutes leurs pretenſions; et ils peuvent, avec 
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La Dame Juliene, Capit. Martin Preſt—Le Frederick 


« pourront diſconvenir, que les proprietaites Pruſſiens ſe trouvent, au 
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+ £16 mi * quelque fondement, en demander d' autres. | 
Tor es que javarice ei-deſſus peut ſe verifier par des pieces 
envoy e tdentiques (A la reſerve des preſents, ou gratifications, au capitaine ou 
* I ſon equipage, montant A 1 1 ffl. Tft. dent je n'ai pas tetir de quit? 
® tance) z en vertu dequoi j'ai figs la preſents declaration. Rotterdam. 
4 flori te 30 Janvier 1733. 
preſent a PIERRE TRA AUD, LE JEUNY. 


Tat above declaration was figned in my preſetce, and the. original 
wuchers quoted in the ſame have been produced to me. Witneſs my 
nd and feal. ——Ronerdam, January the oth; 175% 

K. WOLTERS. (L. 8.) 
M 2 au 
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au bon Vent. Capit. Michel Jurianſen.—La Daageroud, 
Capit. Martin Sperwien.—Les Deux Freres, * Jon 


G or part of them, condemned as contraband, and nt 
vi alledged, in lift A. or B. to have been Pruſſian pri 
perty, and therefore were certainly prize of war. 


Les Jumeaux, Capit. Kruth.— Le Soleil D'Or, Capit, 
Jacob Ridder. Le Frederick II. Roy de Pruſſe, Capit. 
Chretien Schultz. — Le jeune Andre, Capit. Henri 
Barckhorn. 


Appeal from the Aamiralty Decrees. 
Lz Petit David, Cap. Micheal Bugdahl. 


LIST OF ALL THE NEUTRAL SHIPS TAKEN BY BRI- 
TISH SHIPS DURING THE LAST WAR, IN WHOSE 
CARGOES THE SUBJECTS OF PRUSSIA CLAIM T0 
HAVE BEEN INTERESTED 3 TOGETHER WITH THE 

JUDGMENTS GIVEN BY HIS BRITANNICK MAJESTY's 
cours OF ADMIRALTY THEREUPON, TALLYING 
: WITH-HIS PRUSSIAN MAJESTY'S LIST MARKED B. 


LA Cecile, from Cette to Altena, ſhip and cargo re- 
orsd. 8 . 

L Nahring, from Rockelte to Bourdeaux, ditto. 

L Demoifelle Jeane, from Hambourg to Cadiz, ditto. 
Lx Carlſhavener Weifft, from Hambourg to Cadiz, ditto, 
LAxxn Elizabeth, from Hambourg to 9 ſhip re- 

Rored, and cargo part reſtored. 

VL Guſtave Prince . from Hambourg to Cad 
LE Jeune Benjamin, 3 * to Cedin, ditto. 
LE Prigce Frederick, from Harabourg to Bibo and 


W ſhip and cargo reſtored. W 
n een. | E 


Cw * * 
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ud, . Ly Marie Joſeph, from Hambourg to Cadiz, ditto. 
Jon L*Ux10N, from Bourdeaux to Hambourg, wy el, 
and cargo part reſtored. 
Lx Neptune, from Nants to Hambourg, ſhip and cargo 

not reſtored. 
re- LI St. Paul ®, from Nants to Hambourg, ditto. 

La "OREN from Nants to Hambourg, ditto. 

La Demoiſelle Catherine, from Rochelle to Altena, ſhip 
reſtored, and cargo part reſtored, 

La Concorde, from Rochelle to Hambourg, ditto, 

La Feaune, from Charante to Hambourg, ditto. 

L'AmITIE, from Rochelle to Hambourg, ditto, 

LE Jeune Prince Chretien, from Marſeilles to Ham- 
bourg, ditto. | 

La Dem, Marguerite, from Bourdeaux to Hambourg, 
ditto, 

Lx Roxier, from Bourdeaux to Hambourg, ditto. 

La Marie Sophie, from Rochelle tu Hambourg, ditto, 

L'AxxNE Sophie, from Bourdeaux to Koningſberg. 

Lx Hop de Danzig, from Bourdeaux to Dantzick, ſhip 
reſtored, and cargo part reſtored, 

Lr Jeune Jeane, de Peterſbourg, from Bourdeaux to 
Hambourg, ditto, 
Lx Gregor et de Breme, from Bourdeaux to Hambourg, 
ditto. 
La Jeune Catherine, from Bourdeaux to Hambourg, 
ditto. 

Les Six Soeurs, de Lubeck, from Bourdeaux to Lubeck, 
Lito, 

La Ste, Anne, de Hambourg, from Bourdeaux to 
Hambourg, ditto, 


LE Jeune Eldert, de Hambourg, from Roan to Ham- 
dourg, ditto, | 


to. 

and on the 29th of January, affidavits were exhibited in the court of 
amiralty, and fentenes prayed on the part of the Pruſſian claimant, and 

. Ls the goods were decreed to be reſtored, 
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PVEZ or NEWCASTLE'S ANSWER, &c. | 


Lx Juſte Herri, de Hambourg, from Bourdeaux tg 
Hambourg, ditto. 

L'Ex42A88TR fram Hambourg to Bourdeaux, itt 

26 - Pemoilell Claire, from Hambourg to Roa, 
ditto. 

L'ApoLPH Frederic, from Marſeilles to Hamboury 


* * 


| No. VI. 
KING FAMES THE FIRST having by letters 


to, Win granted to one Michell the office of making out Writs 
Roan, Superſedeas in the Common Pleas, the Prothonatary, 


rownlow, brought an Aſſiſe in the King's Bench in 13. Ja. 
try the right to that office with the Patentee, claiming the 
ppointment as a member and part of his office of Pro- 
notary. Upon this there iſſued a Writ directed to the 
Iuftices, commanding them not to proceed in the Alſſiſe, Rege 
conſulto. The legality of this Writ was conteſted by the 
Maintiff in the Aſſiſe ; and this point was argued by Harris, 
utton, and Richardſon, ſerjeants, for the Plaintiff, and 
hiborne, ſerjeant, and Yelverton, ſolicitor general, for the 
run, Tt appears, that Sir Francis Bacon, the attorney 
general, was to have argued on a further day for the Crawn, 
ut the matter was in the mean time compromiſed ; Michell 
pas ſworn into his ice; and the King, as we are told, granteda 
privyſeal, by which he relinquiſhed all claim to grant in future 
myof the other members of the offices in the Common Pleas, 
The following Argument is now given as the one com- 
„ehe by-Sir Francis Bacon, but which, for the above rea- 
m, was never delivered, It muſt be confeſſed this piece 


ourg, 


that diſtinguiſbed perſonage, than that it is aſcribed to him 
in the manuſcript from whence it is now, for the firſt time, 
frinted; but that it bears internal evidence of coming from his 
pen, it is preſumed the reader can have ng * en the 
peruſal of it. ) 

The claim to appoint to this office had been mate by the 
Ks Crown in the preceding reign ; for we find iu the 29. Eliz. 

e fProthonotary brought an Aſſiſe againſt the Patentee ; and 
argued, as en the preſent occaſion, it was held by the Juſtices 
of the Common Pleas, that the patent was void; far the 
raking out Writs of Superſedeas was part of the profit of the 
Prot honstary's office, of which he could not be diſſeiſed by the 
King's patent, Moore, $42: 3. Bulſtrode, 82. 1. Roll, 188, 
200. 288. 
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has externally no other evidence of being the production of 


that upon a Writ De Regina Inconſulta being tendered and 
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rage inconſulto, 


ARGUMENT of Siz FRANCIS BACON, Ks: 


© authority, which you have made and alledged, ſhall pak. 
But firſt I will confirm the truth of that I hold, and inci- 


( 168 ) 


ATTORNEY GENERAL, in the King's BENCH, in the 


CASsR & DR REGE INCONSULTO, BETWEEN 
_« BROWNLOW Ax Dp MICHELL.” 


HIS caſe hath been well handled on the other fide ? 
it that may be faid to be handled which, in thei" 
chief points, is ſcarcely touched; neither do 1 impu e 
that to mr. Croke, that argued ; who I know is learned, es 
and hath taken a great deal of pains z but ex nihils nihil fi ing 
the fault was in the ſtuff, not in the workman: yet this! de do 
muſt ſay, that it is a * form of proof to put a numbe i Th 
of caſes where this writ hath been obeyed, which is direty Wil Fe 
againſt you; and then to feign to yourſelf what was the 
reaſon why it was obeyed, and to go on and imagine that 
if it had been thus and thus it would not have been obeyed, _ 
Sir, the ſtory is good; but your poetry why it was done, F. 
and what ſhould have been done if the caſe had differed, I bg 
therein you do but pleaſe — * ; it will never move the (ex 
court at all. 
Now I ſhall anſwer you ſo fully, as neither reaſon not 


dently in the proper place confute and encounter every ob- 
jeRion that hath been or can be made; for, rectum ef} judu 
ſui et obliqui. 

My lords, this writ de non procedendo ad aſſiſam, rege in- 
conſulto, is in its nature a mere ſtone of the king's inheri- 


tance, and as a hedge about his vineyard ; and therefore i 1 
is good to take the oracle of the wiſe man againſt altera- 4 


tions ( qui volvit lapidem revertet ſuper eum; et qui tollit ſepen 5 
eum mordebit ſerpens); he that removes a ſtone, it will tum 2 
upon him and craſh him; and he that takes away an hedge, = 
# ſerpent bred in that hedge ſhall bite him. But I little 

F | doubt 


ARGUMENT OF SIR FRANCIS BACON, &c, 


loubt by the help of this court, that this ſtone ſhall re- 
main in the ancient term and bound, and that the hedge 


* and fence ſhall continue in full repair. 
u BUT as the court ſaid at the firſt truly, that this writ 
Wi not new, ſo I fay again that the diſallowance of this writ 
ſhould be new; for I will maintain this univerſal negative, 
fl that ſince the law was law, this writ was never diſallowed, 
8 in the excepted caſe of an act of parliament. Ever- 
pu ware it hath cloſed, not the judges mouths, but that ſome- 
mel times they have ſpoken in it, but ever their hands, that they 
it, never proceeded till they had leave; therefore if that ſhould 
bis! e done which was never done, it muſt be either in 
mb i The King's Counſel, the Court, or, the Matter itſelf, 
hy. For the king's counſel, we are the king's poor ſervants, 
* but yet we ſhall be able ſo to carry the king's buſineſs, as 
Gs it ſhall not die in our hands, 
lone, For the court, it is our ſtrength; they are ſworn to the 
ered, Miting's rights and regalities, and if we ſhould fail they 
e ter officio) ought to ſupply ; much more will they aid us, 
ee falling not. The judges of the land as they are the 
\ nor incipal inſtruments of obedience towards the king in 
rok others, ſo have they ever been principal examples of obedi- 
„re to the king in themſelves. The twelve judges may 
4 de compared to the twelve lions ſupporting Solomon's 


throne; in that kind is their ſtoutneſs to be ſhewn, as it 
lach been now of late in a great buſineſs to their great 
honour, and therefore in the court I am ſure the let will 


2 

ore it 17 reſts chen only that it muſt be in the matter ; and 
ters. dis now ſhall be my labour to make plain, that in the 
ſepem matter 1t cannot be; wherein, my lord and the reſt, if / 
tum have thought no pains too much, I beſeech, you think no 


ume too long. 
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370 | © ARGUMENT OF ein FRANCIS BACON, 


Four cauſes, + uk proofs that I will deduce ſhall be from four cau6eMherita 

| of this writ, for they of all other places of argument aꝶ en fat 

the ſtrongeſt, like to a fortification from an bigher ground: 

for all other places, ab effefis, ab adjun#tisy-a ferili, &,, 

they are but from flats and even grounds; but the argu. 

1 ment from the cauſes are d ts as from the 
| chiefeſt commanding ground, 

I Ww1LL therefore open unto you, firſt, the end of thi 

wWrit, the efficient of it, the matter of it, and the form 

it; and out of all theſe I will prove moſt clearly the preſent 

caſe. Which parts before I deduce, I will give you 1 

the firſt entrance a form or abſtract of them all four, that 

, forethinking what you ſhall hear, the proof may ficite 
upon your minds as prepared. 

& Theend, ITE end of this matter is no other than the juflef 

- thing in the world, to prevent and provide that the king 
rights be not queſtioned or prejudged in ſuits betwen 
common perſons, the king not being made party, but th 
the impleading and diſcuſſing of the ame be in the prope 
fuit, court, or courſe, 

3. The efficient, IRE efficient of this writ is that lame primogenita par 
legis which we call the king s prerogative; and, named 
that branch of it which is the king's prerogative in ſuits; 
for the common law of England (which is an old ſervant d 
the crown) as it entertaineth his majeſty well and nod 
whereſoeyer it meeteth him, in the very region and element 
of law, which is his judicial courts and ſuits, it welcomett 
him with a number of worthy prerogatiyes agrecable to 

monarchy, and yet agreeable to juſtice. 

9. The matter, T matter of this writ is always loſs and damage tot 
king; or poſſibility of loſs and damage; wherein the laws 
provident, that it doth not fo look to the preſent loſs of tht 

king; as it forgetteth future; nor ſo look to direct loſs, as! 

forgetteth'loffes collateral, or by conſequence ; but is (51 

ſaid at firſt), by means of this writ, as a firm and pere 

hedge or wall round about every fide of the kings 

inheritance 


IN A CASE DE REGE INCONSYULTO, 


eritances and rights; and therefore I ſay, as I have 
n laid, that Hampton-court, or Windfor-caſtle, is not fo 
able to the king as this writ, 


„ C:MTar writ hath two parts, the certificate or recital of the 
argu· Mags title called in queſtion, and the precept or mandative 


; both which I will maintain to be ſufficient, and 
2d by law: but this part, concerning the form of the 


b The matter precedent is the king's title ; the 
ter ſubſequent is the court's obedience ; of both which alſo 
is neceſſary to ſpeak : upon which parts, when you have 
| me, I hope to leave the court without all ſcruple, and 
iy fortified, not only in the matter, but in myſelf, that 1 
ak not officiouſly in this caſe, or as a man that would 
e any thing good, but with ſcience and conſcience, and 
ling to that I read and find. 

Fox the firſt part therefore, which js the final cauſe for 
ich this writ by law is deviſed and ordained, I will (ct 
h unto you four things: 

FixsT, I will clear an error, or remove a miſtaking, 


tice, as it hath been conceived, but a direction of juſtice, 
ing of juſtice into the right way. 

SECOND, Then I will lay doyn my ground, which is 
und and infallible, that the king's title ſhall never be 
euſſed in a plea between common perſons, the king not 
"ok I will ſhew you in what court, and in what 
panner, the king is to be made party. 


to ) 

=” 3 I will make it plain, that in this preſent caſe, 
or tel the affiſe between Brownlow and Michel, a right of the 
ſs, 25 l ing, both in profit and power, and that valuable, and that of 


very high nature, is to come in queſtion to be diſcuſſed; ſo 
den, the full of this argument will be, whereſoever the 
Ing” right is to be queſtioned, in a plea between party and 


party, 


1tance 


r that T will ſhew you that this writ is not a delay of 


it, induceth queſtion of matter precedent and matter 


aſt, The end. 


violence; and ſuch other popular and idle blaſts. 


Whether the 
king may 


gelt an office? | 


king's right falls out to be queſtioned ; ergo, in this a 
the court ought not to proceed. 


(whether voluntary or ignorant, but groſs and idle Ie 


abſolute power, or a ſtrain of the prerogative, or a checki 
or ſhocking of juſtice, or an infinite delay; as if e. 
Brownlow muſt not fit down and expect the good he 
and had no means to help himſelf; or as if all cauſes mig 


was the lateſt cafe of this writ, There, when the counk 


ARGUMENT' OF $IR FRANCIS BACON, 


party, there, after the writ of rege inconſulto purchaſed, it it 
court ought not to proceed. dr 
Bur in this aſſiſe between Brownlow and Michel i ® 


Tuls is a.courſe plain and perſpicuous, my lord; it j 
wiſe ſaying, ſapiens incipit a fine 5 ſo the miſtaky 


ſure) of the end and uſe of this writ hath bred a g 
buzz, and a kind of amazement, as if this were a work in; 


thus be charmed aſleep, and the wheel of juſtice arreſted 
pleaſure; or that the ſtatute of 2. E. 3. co. that juſt 
ſhould not flay for great ſeal nor little ſeal, ſhould (uf 


Now all this miſt is ſoon ſcattered, when the ſtate of i 
queſtion is known, and truly expounded, which is no man 


but this, Whether the king's right to create and conſtitute fer 


proper office for the making of ſuperſedeas quia improv 2h 
and appointing a reafonable fee to the ſame, and the king 
property and royalty in the gift of the faid office un” = 
perpetuity, ſhalt be tried between Brownlow and Michel i 
the king's bench, or between Brownlow and the king ü 
chancery? 
So here js all this great matter, mutatio fori et parti 
and therefore this writ is no dilatory or ſtay of ſuit, but thz 
removing of a ſuit, whereby juſtice moves on ſtill in 
ſtraight line; it giveth the party a better ſuit in diſabling 
the preſent ſuit, 

Trar this is fo, you ſhall find it otably — 
Arden and Darcy s caſe, 38. Eliz. rot. 1128. which 


of Arden alledged that this writ was a delay of juſtice, and 
that 


IN A CASE DE REGE INCONSULTO, 


it was againſt the ftatute of 2. E. 3. that the judge 
uld not ſtay for great ſea] nor petty ſeal, and chanted 
mn this ground; my lord Anderſon, and the reſt of the 
ſtopped that allegation, and faid, juſt as I fay now, 
t toobey this writ is not to delay juſtice to the ſubject, 
to do juſtice to the king, and to draw juſtice to the right 
; even as, ſhould I ſtay and ſtop the water of the 


le | eees or of a river from going into a by-let or creek, to 
a it run the better in the right channel, this were no 
ping the ſtream, but guiding it; and I tell you plainly it 


little better than a by-let or crooked creek, to try 


ir ther the king hath power to erect this office, in an 
4 ho We between Brownlow and Michell. 
mio then let it be underſtood, that this writ is not to gain 
elle ung a little time to provide how to make his defence, 


Iſo to go on in this court, but plainly an alteration of 
ſuit and of the court. As mr. Solicitor ſaid prettily, the 
g faith now to the plaintiff, in me convertite ferrum, nihil 
, nec_auſus, nec potuit; mr. Michell is now no more 
adverſary, but you muſt plead with the king. Marry, 


0 mon 

titute ker from mr. Solicitor in that other point, that he 

rrovidi@Þvght the writ had been naught, if it had not the clauſe 
wc aliud habueritis-in mandatis ; for indeed I chuſe that 


nasthe faireſt and moſt corrected; but I can ſhew many 
cedents without it; for it is ever underſtood, though it be 
t expreſſed: for if the ſuit do fall out againſt the king in 
:cancery, then indeed you ſhall have aliud mandatum, that 


partis Wprocedendo ; but if it fall out for the king in the chancery, 
\ut th” your donec is like the donec of the ſcripture, donec 
11 in 8" #itimum dodrantem, that is, never; for you ſhall never 
Cabling re aliud mandatum, but you ſhall have iteratum mandatum 


i ſuperſedeas omnino. But all this grows upon the fame 


or, that men ſpeak as if this writ were a mere dilatory; 
which den indeed mr. Solicitor ſays well, delays may not be 
ounſi ite; but this is no dilatory but a directory, I fay a 
vc, auction and reduction of juſtice from obliquity and circuity 


ind 
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This writ is 
not to gain the 
king time, but 
to alter the / 
courſe, 
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The king muſt 
be made party, 
where his right 
cometh in 
queſtion. 


not depend upon mr. Michell's fuit, bur mr. Michel! u 


Aid ſhal! be 
where the land 
is covveyed 
hanging the 
fait. . 


| king's caſe is always preferred. The rule ever hi 


| books have it, diſertis verbis, and in terminis terminantihu 


ARGUMENT OF SIRQFRANCIS BACON, 


into a dire& path; that is, to try the king's right in aq 
with the king. So much for the diſcharge of the erroneoyfſſieman 
conceit of this writ. pevert 

No come to the ſecond point of my firſt part, which er t 
that where the king's right is queſtioned, he muſt be mf tro 


party: for this, res ipſa loguitur vel potiùs clamat, the ki Bo 


| ſhall not be ſurpriſed, nor ſtricken upon his back, nor mij e k 


acceſſorium quiddam to the ſuit of another. If mr. Michel 
pretond to have right to the poſſeſſion of the office of i int 
ſuperſedeas and fee for the preſent by the king's grant, 2 
the king pretends to the gift of it afterwards, the king ui conti 


the King's ſuit; and although mr. Michell's right 
preſent, and the king's to come, yet poſteriority in i 


between the king and the ſubject, that which is laſt ſul 
be firſt, and that is firſt ſhall be laſt : for the bodk 
they do fo receive this maxim, and lay it for a | 
fundamental, and ground infallible, as I will not authori 
principles. The beſt books are 39. E. 3. fol. 12. 31. E. 
faire aide de roy, pl. 69. 7. H. 4, fo. 18. &c. 


that the king's right ſhall not be tried, except he be mal 
party; and the judges make a wonder of it, when they 
preſſed, I hat would you have us do by the king's rig 
without making him party ? But the caſes that are not b 
vulgar, and yet do excellently expreſs this learning, tho 
I think worthy the putting. 
As, firſt, 12. Aſife, pl. 49, the tenant in a pre 
conveyed the land to the king hanging the writ, and there 
upon prayed aid of the king ; and the court granted it; a 
two ſeveral judgments (faith Croke) were vouched for i. 
This is ſomewhat a ſtrange caſe, and the hardeſt caſe th 
can be deviſed or put, of making the king party. 
Fon, firſt, the relation of the writ avoids all mem 
conveyances, by maxim (a). 


{a) Quere the maxim here alluded to. 


AA 


"IN A CASE DE REGE INCONSULTO, 


A ply 
demandant, as touching the tenancy, by maxim (b); and yet, 


that the kings right ſhall not be tried, except he be made party, 


is ſtronger than the other two, and in law mates them : but 
Brooke, like a grave judge, in abridging the caſe ſaith, that 


pleaſe ; which I conceive to be in regard of the miſchief of 
mantenance. 

Tux other cafe is an excellent caſe, and gives light by 
contrariesz and that is the caſe of 15. H. 7. fo. 10. where 
the king granted a wardihip to J. S. and there was a traverſe 
Wpit into the office, by one that pretended right; and a 
ire facias went out againſt the patentee, that had the grant 
of the wardſhip of the land, who came in and pleaded his 
elate by letters patents, and prayed in aid of the king. Saith 
the court, „ Clearly you ſhall have no aid, you are at no 
« miſchief, for the king is party already, and you may con- 
« ſult with him.“ So you ſee plainly, that where the original 
fuit is in the chancery, whereby the king is party already, 
there the law hath its effect without circuity ; and there- 


de made party. 

Now for the reaſon of this, that the king muſt be made 
party in a number of caſes, where a ſubject, if he were in the 
like caſe, ſhould not have aid, but muſt abide the event of 
the firſt ſuit; it is, no doubt, partly in point of honour, 
becauſe the law accounts the king's title, where it is 
connected with the: right of the ſubject, to be the principal, 


ſuubject, though it be in leſs quantity; and partly and 
chiefly for the ſalvation of the king's rights; for the king 
bath a number of privileges and prerogatives in his ſuits 
Which the ſubject hath not. Thus his counſel ſhall be 
called to it, who are converſant and exerciſed in the learning 
af his prerogative, wherein common pleaders, be they never 
io 


AGaiN, the act of the. tenant ought to prejudice the 


nevertheleſs, this other maxim which we have now in hand, alluded to. 


the king is not in juſtice tied to give him aid, except he 


fore,@ contrariis, where he is not originally party, he muſt 


like as in mines gold draws the copper, which is the 


I 1 ? M 
«J 


maxim here 


(5) Quzre the | 1 
by. 
, 


tat will tell me that the king's right ſhall be tried b 


ARGUMENT OF six FRANCIS BACON; 


fo good, are to ſeek ; and in the pleadings and proceedin 
themſelves of the king's ſuits; what a garland of prerogatiyg 
doth the law put upon them. 

AGAIN, the king ſhall be informed of all his adverſary 
titles; the king's plea cannot be double, he may make 
many titles as he will: the king's demurrer is not perempu 
ry; he may waive it and join iſſue, and go back from law t 
fact, with infinite others. Will you ſtrip the king of 4 
theſe, and make them as ordained in vain, by queſtionm Nov 
his right in a ſuit between common perſons, which ha 
no ſuch privileges? This, indeed, is /z/a majeſtas; for be 


J. S. and J. D. I will think him alike of knto Jack 
or Jack Straw. 

Tuts foundation being laid, that the king muſt be mal 
pprty, then followeth the third point, which is, How lu 
ſhall be made party ? 

Ir follows therefore of itſelf, ex quddain neceſſitat 
adamantind, that the caſe can be no longer held in the 
common pleas or this court, for you will not revive old fable 
(as Juſtinian calls things of that nature), Præcipe Henria 
regi, &c. Præcipe Facobo regi, &c. That you will not do; au 
yet it comes to that, if the king ſhould be made a defende . 
in this court, either directly or indirectly, as by aid prayer. Nu 
Why then it follows that the ſuit muſt be in the ehancery Why; 
where ſuits are tried properly, where the king is never upon de- Wk 
fence, and where the king's rights or charters are tried like wit 
properly; for there are petitions of right diſcuſſed ; there ar 
declarations of right, which we call monſtraunces de ara, 
ſued ; there are traverſes to offices; and there are ſcire facia 
brought for repealing letters patents: for you may not 
come with a gqueritur againſt the king, but you mult 
humbly ſzpplicate unto him, or modeſtly diſcloſe, and lay 
before him, your right, or civilly offer a negative of Is 
right, as it is found. Theſe. be the ways that you mult 
* in, when * have to deal with the majeſty oft 


King! 
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g; and for this, without all ſcruple, the chancery is the 
urt; the chancery, I mean, in that capacity where it 
xceeds as a common law court, and not as a court of 
ity, | 

AnD this you ſee by all the books ſhall not be only in the 
of a mere ſuit, where the king is only party; but in a 
xed ſuit, where the king is party together with a ſubject, 
in the caſe of azd. 

Now then, if any man be fo ſubtilely ignorant (for there is 
kind of ſubtile ignorance) as to think that the drawing of 
e ſuit into the chancery ſhould be in caſe of the aid, and 
tt of the plea of rege inconſulto; or in the plea of rege 
conſults, but not where the writ is brought; he is a 
to the books, neither doth he adviſe the conſequence 
that he ſays. 


For, firſt, this is a ground that ftrikes ſilence into any 
un, and cannot be replied unto, that whatſoever advantage 
ling may have upon the prayer of the party, the ſame or 
gber he mut have upon his own writ, elſe you expoſe and 


| : 
, 
- 


fable andon the king's rights to the neglect, or colluſion of the 
lenria arty, and you allow the king to help another, and will not 
2 ow him to help himſelf, which is more than abſurd; and 


tcrefore the ground is ſound and certain, that whereſoever 
| may have the Alp or the PLEA, there you ſhall have the 
RIT ; but not E CONVERS0, for the king ſhall not watch 
th the eyes of the party, but with his own eyes and his 
el's. Fn 

Now to come to the authorities for the aid; I will not 


an pak of them, becauſe that is without colour or queſtion; 
feria Whit for the plea, and for the writ, I will ſhew you plainly 
Y J d plentifully, that the rule of the court, and the rule, or 
m 


limiffion (as I may term it), of the court, when the king's 
) Wit is once in queſtion (et dies datus oft ad, &c. et iterum 
of hu Natur penes ipſum regem, which is ever underſtood of the 
ncery), is not only in caſe of aid, but is common to the 
y for. I. | N rege 
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rege inconſulta, either by pla, or by office of court, or 
writ, 
Fixs r, For the plea of judgment, fi rege inconſu!ts, yg 
ſhall find, that although that plea and the ad prayer Gif 
in the concluſion of the party, yet that the act of the cour 
and that which the court doth thereupon, is the fame thing 
for it is true, that if the party's ſtate be too feeble to pray 
aid, as when he is a copyholder and the like ; or, on 
other ſide, Where the king's eſtate is too f2eble to bear th 
nature of an aid; as when the lands are ſeized in reſpect d 
the king's tenants alienation, whom he licenſed, or i 
reſpect of the prior alien or the like. 
In all theſe caſes the proper and natural conclufon « 
the party's plea ought to be, petit judicium, fi rege incenſil 
Sc. and not petit auxilium, &c. : but the effect that follow 
thereupon is all one; for the court ceaſeth, and the rule i 
ſequatur penes ipſum regem, and the court's hands are cla 
till a procedendo come. Nay, if you look adviſedly into the 
books, you ſhall ſee that That which the court doth uponth 
rege inconſulto is termed granting of an aid, indifferenh 
and promiſcuoully, as well as upon the aid prayer itſelf; f 
ſo are the books, which I cite unto you truly and punctully 
of 3. Aſſ. p/.1. 11. H. 4. fo. 39. 27. H. 8. fo. 10. int 


which books the concluſion of the plea is, judgment | 
fi le rey nient conſeil ; and for the act of the court, the boch 01 
in terminis terminantibus arg taus, et pleide fuit et habul reg 
auxilium. 8 
AND therefore for Thorpe's opinion, that is in 28.0 w 
this book of Aſſiſe, fol. 39. Turpin's Caſe, you mult eite U 
give it a favourable conſtruction, or ell: you mult buryl #5 
and damn it under a heap of authorities. * 
THe caſe yas, that in an aſſiſe the defendant pleaded i 
charter of K. R. by the words conceſſimus et dimiſſumuis, 1 
not by dedimus, tenenda by certain ſervices, and not by ul al 
rent, and fo prayed in aid. Saith Skipwith, the mot 


natural conclulion had been, judgment if the king net conſul 
with; 
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+; which, no doubt, he meant, becauſe there was in the 

harter neither word dedimus nor any rent: but, What was 

lone? The plea was adjourned, et interim ſuer al Roy, for 

e book is miſprinted B. for R. which is eaſy to miſs in 

Dutch letter, for the R. is with the foot turned out, and 
te B. is with the foot turned in; but Brooke, in abridging 

t hath it plainer, ſeguatur penes ipſum regem, and the other 

ath no ſenſe. 

THEN follows a corollary of Thorpe's, being a kind of 
oluntary of his own; «© There is a great difference between 
the aid and the rege inconſulto; for in the aid you mult 
plead to the king himſelf, but in the other not.“ This, 
if Thorpe meant thus, that in the caſe of the aid the 
king was in juſtice bound to take upon him the plea, 
thereas in the caſe of the rege inconſulto it is in his 
pleaſure to waive the defence of the ſuit, and to grant a 
nredendo, he ſaith ſomewhat, for the aid is the more obliga- 
tory to the king; but if he meant, that in the caſe of the aid 
the plea ſhall be diſcuſſed in the chancery, and in the caſe 
of the rege inconſulto it ſhall not, but that the king's 
counſel ſhall be aſſigned to the party, and ſo to go on in 
the firſt court; then it is (let me ſpeak with reverence) 
but about ſun- ſet, for clearly it is no law. N 

Fo, FIRST, it is repugnant to the very caſe itſelf; for if 
ſo, then the court had not concluded ſeguatur penes ipſum 
regem, but to have denied the aid. 

SECONDLY, The authorities are infinite againſt it, 
which are, beſide the caſes I vouched before this, 22. Aſſ. 
5 5. the fame year, pl. 7. 39. E. 3. fo. 7. 7.H. 4. fo. 
45. Aſſ. pl. 21. the fame year, pl. 18. 45. H. 5. fo. 11. 
21. H. 7. fo. 3. and infinite others. 

Ix all which books, upon the plea of rege inconſulto, the 
rule and pale of the court is the plea, or de abundant fuer 
al roy. 

Now for the writ itſelf, it is the like caſe, but much 
ſtronger ; for the writ doth abſolutely cloſe the hands of the 
N 2 court ; 
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court; and then the ſubjefts muſt have a ſuit that mult h. 
private or loyal: not private, ergo loyal; for that the ſuſ reaft 
ſhould be in private to the king to have a procedend, aj 
verbum; for God forbid that, upon the calling of m 
Attorney or mr. Solicitor, in the gallery, the king ſhoulf 
determine the right of the ſubject ; tor whereſoever the h 
giveth the ſubject a right, it giveth a remedy in open cour 
legally. 

Ir is true the writ, in the preſent caſe thereof, admits 
ſubdiviſion : the one kind where it is purchaſed by the par 
in corroboration of his plea, either of rege inconſulto, ot d 
aid. 

TRE other is a writ which proceedeth from the caſe oh 
the king's Attorney, and is ſubſtantive in itſelf, and e co 
induced by the plea of the party. 

I wiILL give you the books of theſe. For the wit 
induced by the plea you have 8. Aſſ. pl. 16. 22. Af 
pl. 24. 40. Aſſ. pl. 14. 46. E. 3. fo. 19. 35. H.6 
fo. 44- For the other writ you have 21. E. 3. fo. 24. ai 

1. R. 3. fo. 13. Arden's caſe. 

Now to conclude this part, and to give the court a bett 
light, I will put you the difference between the plea and the 
vvrit, which are three. 

FiesT, The plea ariſeth from the vigilance of the pat 
to draw on the king to his aid; the writ ariſeth from t 
providence and caution of the king to ſave himſciß a 
likewiſe to protect the party. 

SECONDLY, The plea muſt come before iſſue ; for ya 
ſhall never force the king to maintain the iſſue of the pam 
but it muſt come tanquam res integra to him, to take | 
own iſſue, as is 7. E. 4. fo. ; but the writ may con 
any time before judgment, 

AND, THIRDLY, The plea muſt be grounded upon ſomt 
record that appears of the king's title, or at leaſt upon ſoo 
examination of authorities, ſuch as the law allows; : 

this may be counterpleaded ; but the certificate of the n 


IN A CASE DE REGE IN co suf ro. 


uit bail peremptory, and not to be counterpleaded : but of that 
reafter . 
IT ſufficeth now that I have proved (if law be law) that 
pon the aid, and upon the plea with the writ, and upon the 
nt without the plea ; I fav that, in all theſe caſes, you muſt 
be in the Latin court in chancery, and there plead with the 
ng himſelf, penes ipſum regem; ſo that all that troubles us 
«no more but this, that when mr. Brownlow goes up 
Veſtminſter-hall hereafter, he ſhall turn a little upon his 
joht-hand, and all ſhall be well. 
Now if mr. Brownlow ſhall aſk me, Whether the record 
telfin this court ſhall be in all theſe cafes removed into the 
uncery ? or, Whether a ſuit de nove? or, JYhat ſhall be 
courſe ? I am not bound to read him a lecture what he 
ball do: and yet, leſt you ſhould be diſcouraged above 
veaſure, * and think that it ſhould be in the nature of a 
xtition of right, which is a long ſuit, I will comfort you with 
me precedents of a more ſummary proceeding, 
Is the time of Philip and Mary, 3. and 4. between Jones 
Ecks, in a quare impedit brought by Jones, the ſuit was 
bred upon diſcloſure of the patronage to be in the king; 
he rule was given in this manner: Et ſuper hoc dies dats 
ut partibus prædictis in Sti. Martini in ſtata quo nunc; et 
um fuit prefato Willielmo Jones gud ſequeretur interim 
ues deminum regem et dominam reginam : et ſuper hoc 
redifius Will. Jones venit coram rege in cancellarid et petit 
eve de procedende; ſuper guo queſitum fuit ab Ed. 
riffth attornato regis generali, qui pro rege in hdc parte 
aitur, fi aliud pro rege habuit aut dicere ſcivit, aut potuit; 
ure dictum breve de procedendo præſato Will. Jones in ed 
arte minime concederetur. Qui quidem Ed. Griffth 
utunc et ibidem nihil dixit, aut dicere ſcivit, aut potuit, 
ſuamobrem prædictum breve de procedends eidem Willielmo in 
i parte non concederetur. And fo a procedendo granted. 
elike record in an action of treſpaſs between Maurice 


nd Hazard, of a houſe called the White Horſe in Lynn 
| N 3 Regis, 
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Whether the king, being head of juſtice and judicatur 
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Regis, brought in this court, which had been granted} 
king Hen. 7. to the town of Lynn Regis, with a 10 
reſerved; and ſir Gilbert Gerrard called to it in ty 
chancery, and upon his non dicet a procedends, The lit 
35. Eliz. between Gaſcoigne and Pierſon, in treſpaſs in vi 
court; the tenement in queſtion was Ontobie ; and fir Joy 
Brograve called to it, who gave way, and a procedendi. 
Now for the minor propoſition, Whether the King's tü 
come in queſtion? No man can contradict it; for th 
queſtion will be, Whether mr. Michell hath diſſeiſed n 
Brownlow of his fee? Mr. Michell muſt juſtify the kin 
letters patents made to him for his life of the office of de 
to write the writs of ſuperſedeas, together with the fo 
accuſtomed; then the main queſtion of the title muſt þ 
Whether the king may erect this office? and, Whether th 
king ſhall have a perpetual inheritance to confer it when] Len 
falleth ? 
So that this is a title of exceeding importance to n 
king; for the ax is put to the root of the tree, which . 
hath three ſtrings : firſt, matter of profit; ſecondly, mam Eliz; 
of power ; thirdly, matter of example or conſequence. 
FirsT, Matter of profit in the gift of this particuld 
office; ſecondly, matter of power. Thus the queſtion i 


may not in his own courts collCt .nto an office, and make 
proper office for that which was vagum quiddam, and looſe| 
and promiſcuouſly executed and done by clerks beore 
Thirdly, Matter of example or conſequence ; for ti 
leadeth to the overtinrow, at the leaſt, of ten letters paten 
of like nature already paſt, enjoyed, and ſettled, which I wi 
now ſpecify and enumerate unto you, 


Ts patent of ſubpenas in the chancery, which former) 
were written by all clerks that writ to that court, and wi 
collected into an office in the 17th year of queen Elizabet 
and granted to George and Mark Williams, | 


= i Tm 
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Tur ſubpœ nas out of the ſtar-chamber, which both the 


nted erks, under-clerks, and attornies of the court indifferently . | 
| 


a ter 
in th 
he lik 


in ti 
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rote, were collected into an office, and granted to Cotton, 

J. Eliz. , . 
Tux writing of diem ſalvit extremum, which is a legal 

nit, and for the ſubject as well as the king, which clerks 4 | 


* the petty bag did write, was collected into an office, 7 
„. granted to Ludlowe and Dyer, 13. Eliz. 27. Marti. ly , 
Z Stn - 3 F Y 
c Tux licence of alienation, formerly written by the clerks 1 
r th | ) | 4 
the petty bag and the curlitor clerks, drawn into an office, 118 
ſed m = : | Af 
. 1: dgranted unto Edward Bacon, 13. Eliz. 23. April. 14 
of Ne Tu writing of the ſupplicauit ſuperjedeas, for the good 1 
he our of the peace, granted to fir George Cary, 33. 1 


Ela. 1. Oct. 
Tux writing of letters miſſive to York, granted to 
Lerton, in the king's time, 14. June, 4. Jac. 
Tux writing of affidavits, drawn into an office, and 
to granted to fir James Sutterton, 20. April, 13. Jac. 
Taz making of extents upon the ſtatutes ſtaple in queen 
lzabeth's time. | 
Taz making of commiſſions to the delegates, in appeals 
ron ſentence eccleſiaſtical, in queen Elizabeth's time. 
THAT famous erection and conſtitution of the curſitors 
for original writs, which was attributed to my father as a 
great ſervice, in the beginning of queen Elizabeth's time, 
tough afterwards it was conſirmed by act of parliament, 


uſt þ 
ther th 
when 


rticult 
tion 
Catur 
make 
looſch 
dejore 
or ti 
paten 
11 w 


Tukkk be more, but I will not be exact in enumeration. 
My lord, for my part none of all theſe, no not this of 
Michell's now in queſtion, ever paſſed my hands; they 
went all either before me or beſide me, but, by the grace of 
God, I ſhall be able to defend them; for now, mr. Brown- 


rmech Al 
* * bow, if you will overthrow all theſe, and lay open all theſe Ml 
incloſures again, and become a kind of lzveller, then we he 
zabet | 4 

6 muſt look to you. fl 


Tal N 4 Now 
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Now let the court judge, whether theſe be not a ti 
whereto the king ought to be made a party, which is the oni 
end and final cauſe of this writ; and fo I leave that mai 
part. 


Now do I proceed to my ſecond part, which is to be 
the efficient cauſe of this writ, which I declared to be ta 
king's prerogative. 
Tris were a large field to enter into, and therefore I wil 
only chuſe ſuch a walk or way in it as leadeth pertinentlyy 
the queſtion in hand, wherein I will ſtand only on ſou 
prerogatives, which have a great affinity with tht 
prerogative that did beget this writz and in every 
them I will conclude this cauſe tanguam a fortiori, 
THe firſt is in the liberty and choice the king hath to ſie 
in what court he will ; whereupon I make this obſervation 
that if the king may ſue in what court he will where he i 
demandant, d fortiori he may draw a plea from anotheriftv fe 
court where he is upon his defence. 


THe ſecond is the prerogative which the king hath offi N 
dilatories; whereuponl infer thus, that if the king in mam lad 
caſes may ſtay a ſuit ſimply and abſolutely, d fortiori he mh 
remove a ſuit to the proper court in his own caſe. It u 

Tux third is that low motion and gradation which the ſt 
lav hath deviſed and introduced in that which is the ſubjed WW" 
of the preſent diſputation, namely, in the aid and in the ln 
rege inconſulte, which is this, the law hath deviſed that there 
muſt be a double procedendo; firſt, in loqueld on y; then, fir 
ad judicium. n 

Wurxkuro I conclude, that if when there appears a e 
cauſe of a procedendo, yet the ſuit ſhall not be at full liberty, ih 


but it is but as the opening of a double lock; à fortior: its 
reaſon to arreſt it at the beginning, before any cauſe of 


procedendo ſhewed. n 
AnD the laſt is ſome precedents of extraordinary 


mandates of the king in matters of juſtice, in caſes where 
the 
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te king was not the party intereſted; whereupon I will 
ono conclude, that if the king, out of his great power of 
. inminiſtration and regiment of juſtice, when he is not in- 
tereſted, may make ſuch mandate, d fortior; he may do it 
where he is intereſted, and where his diſinheriſon cometh 
in queſtion. It is a great prerogative in opening of juſtice 
that the king may enter by what gate he will, and that the 
fatute of Magna Charta, communia placita non ſeguantur 
ariam noſtram, bindeth not the king; as if the king will 
bring a writ of eſcheat, which is merely a common plea, 
he may bring it in his court of the king's bench, which 
no ſubjet can do. So is Fitzherbert, Nat. Breu. 
bo. 17. in his writ of right in London: ſo may he bring 
his quare impedit, Ibid. fo. 32. where you ſhall ſee the 
to ſuf general ground is taken, that the king may ſue that writ 
ation, WW where it pleaſe him, according to the book of 46. E. 3. 
fo. 12. by Finchedon, and divers other books; fo that elec- 
to fart, which otherwiſe is limited and diſtributed, where 
tere are courts for ſeveral ſuits, is ever the king's, 

Now then I conclude, ut ſupra, that the king ſhall 
kad and not be led; and that if the king ſhall have choice 
of his courts upon his demand, much more ſhall he have 
it upon his defence; for, as the Civilian faith well, in pe- 
titine periclitatur lucrum, in defenſione periclitatur damnum, 
in the one caſe the king ſtriveth for that he hath not, 


in the in the other caſe he is in hazard to loſe that he hath. 
then Fox the ſecond prerogative of mere dilatories, I will 
then, firſt put the caſe of the tenants of Northumberland. 
The tenants and inhabitants of Northumberland were fa 
ears a ered by war with Scotland, that they could not till 
berty their lands; they were fain to betake themſelves from 
„its de plough to the ſword, et curve rigidum falces conflantur 
TW] em; whereupon the landlords brought their ceffavit, 
becauſe the land laid freſh, and they could not diſtrain for 
dinary beir rents and ſervices, The king ſends his mandates ta 
where il de chancery, that no ceſſavit ſhall be granted; and to the 


the judges 
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judges of the common pleas, that if any cęſſavit cane, 
they ſhall ſurccaſe the plea z and both courts hold it good 

In 22. Aſſ. pl. g. the king's writ came, reciting, th 
it was ordained by the king and the great men of th; 
realm, that an aſſiſe brought againſt any that were in the 
king's ſervice in France ſhculd be ſtayed ; and certifying 
that the defendant was at Calais in the king's ſervice, aa 
commanding the judges to diſcontinue the aſſiſe; and 
obeyed, notwithſtanding, ſaith the book, the ſtatute of 
1. Ed, 3. that neither for great ſeal nor privy ſeal the 
court ſhall ſurceaſe; for that was meant in reſpect of let. 
ters and conſideration of favour between party and part, 
and not of mandates of ſtate or upon legal intereſt in the 
king, . 

So I find a record in the excheguer, 17. E. 3. Ry, 
Hiberniæ 13. The citizens of Dublin ſued Will. de 
Canall, who brought his writ of error in the king's bench 
of England. The king, diſliking this toſſing of juſtice upon 
the ſeas, ſent his writ to tae juſtices of this court, com- 
manding ut ſuperſedeant in probatiane errorum ad ſeclan 
Will. Canall verſus cives de Dublin, et quad recordum d 
pgraceſſics laquelæ preditte tranſmittant juſtitiariis Hibernia, 

THe like record 1 find 17. E. 3. Rot. Hibernie z) 
between Jeffrey Greenſield and Jeanne de Tyrone, ut 

ſuperſadeant et tranſmittant ; and obeyed, It may be (:id 

that theſe caſes ſeem to be but a caſe of point of ſtate; 
but then take this with you, that the eye of the law of 
England ever beholds the king's treaſure and profit a 
matter of ſtate, as it is indecd ;—they are the ſinews of 
the crown, 

THe caſe in 4. E. 3. 19. and again fo. 21. is very no- 
table, taking it with all the circumſtances. Sherwodd 
being attainted in rediſſeiſin, and a capias pro fine reg 
awarded, was ſued allo in treſpaſs, and a capias pro fine 
was awarded likewiſe in the treſpaſs ; whereupon a man- 
date by privy ſeal came to the court, reciting the con- 
viction 
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vidion of the rediſſeiſin, commanding the court to grant 
z ſuperſedeas upon the capias in the treſpaſs, for that the 
king would not that Sherwood ſhould be moleſted or vexed 
with any proceſs in the king's rights; and yet you know 
wal, that upon the capias pro fine the defendant ſhall be 
in execution, as well for the party as for the king. When 
this mandate by privy ſeal came, the judges were in doubt 
what to do; and Crompton, the prothonotary, ſtept forth 
xd faid, that heretofore the like writ had come in the 
time of Forteſcue, chief juſtice, who had diſobeyed it. 


Tre judges, in the abſence of Markham, then chief 


juice, began a little to briſtle, and faid, that it was net 
honourable for the court to waver, and to do one thing 
to-day and another thing to- morrow, and therefore they 


would do nothing till my lord Markham was preſent, 


who was judge in Forteſcue's time, and he would fit with 
them the next term, and by the grace of God they would 
do according to their place and conſcience. In Trinity 
term following, after this ſtorm, Markham quietly, ſine 
frepitu, granted the ſuperſedcas, according to the king's 


command, and there is an end. | 
Now for the third point, it is but a note how wary 


the law is, after it hach taken notice of the king's: title, 


to proceed, and therefore there muſt be a duplication of 
the procedendo; firſt, in I1gueld ; then, ad judicium. 

For although in the removing of the ſuit in the chancery 
there be no matter at all ſnewed for the king, yet the law 


giveth it not over, but is content there be a procedends 


granted; with a reſtraint nevertheleſs that the court ſhall 
proceed as far as judgment, and no farther, and ſtill lieth 


in wait to ſee what will come of it: and if upon iflue or 
demurrer it finds any life in the caſe more than appeared 


in the firſt, the king may forbear the granting a precedendo 
ad judicium ; nay in tac mean time, if the defendant plead 
in chief, in maintenance of the king's title, the king's 
counſel ſhall be aſſigned to him for his better ſtrength. 
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As to the laſt branch, that is, extraordinary mandates, leg; 
in ſuits between party and party, you may ſee two notable 
caſes io one and the fame intent; the one of 1. E. 3. title 
Crown, pl. 125. the other 7. H. 6. fo. 31. where the king 
gives a direction to the judges what they ſhould do, and 
prejudges their judgment : for the queſtion being touching 
the cuſtom of London of waging battle (for which citizen 
are not ſo fit); which cuſtom, as all other cuſtoms, is ſub. 
ject to the judgment of the court whether it be lawful ot 
no; the king leaveth it not to the court, but by his writ 
commands the judges to allow this cuſtom, and fo upon 
the matter tells them what they ſhall judge. 

Bur of all the records that I have ſeen, that of 3. E. 1, 
Hil. Rot. 52. is moſt memorable, and worthy to be a kind 
of phylactery about the garments of all the judges, There 
was an aſſiſe of darrein. preſentment brought in the court 
of Cheſter by the prior of Kirkennett againſt Alice de Belly 
Campo, guardian of the body and land of Hamond de Macy, 
and it was of the church of Bonden. The king directed his 


writ to Reynold Gray, then juſtice of Cheſter, reciting, 


that whereas the ſaid aſſiſe did depend hefore him, that the 
king did hold it fit to ſend down to the ſaid juſtice there, 
from hence, a latere regis (for ſo are the words of the 
record), ſome diſcreet and circumſpect perſon that might 


_ affiſt him in the taking of the aſſiſe; commanding him to 


ſurceaſe until three weeks, to be accounted from Midſum- 
mer then laſt paſt, by waich time the king might ſend 
him ſuch a perſon as he might think fit, 
NEVER TUEEL Nes the juſtice, in contempt of the king's 
commandme:it, took the aſſiſe before the term prefixed 
by the king's writ. And as it ſhould ſcem by the record, 
this Gray was à kind of popular juſtice, and was incited 
and blovn up with the ſpeeches of the people about him, 
who murmured, and faid, except he would go on accord- 
ing to the Jaw, they would ſerve nor appear no more at 
any court; and fo, with great triumph, he took the aſſiſe. 
Upon 


iN A CASE DE REGE INcoN SUL Tro. 


Upon this, the record of aſſiſe by denire facias came into 
dis high court of king's bench; and now J will read the 
words of the record itſelf, which I hold ſo memorable, 
tat you may ſee what your predeceſſors did. 


ET quia prædictus juſtitiarius non habet aliquam juriſ- 
Mianem wel poteſtatem cognoſcendi in aliqud loqueld vel 
upiendi aliquam aſſiſam niſi per prædictum dominum regem 
i ad ipſius voluntatem, et compertum et per recordum 
wediftum coram juſtitiariis domini regis, quod non obſtante 
nandato domint regis quod ad captionem prefate aſſiſe 
un procedat uſque ad dies Sancti Jobannis Baptiſte prox. 
reterit in tres ſeptimanas tamen ad captionem ejuſdem 
He proceſſit, videtur curiæ quod idem juſtitiarius in ca- 
ind afſiſa fecit quod de jure non potuit, maxim? cùm non 
fut, nec eſſe potuit juſtitiarius ad placitum illud, contra 
freaiftum mandatum Domini Regis, ante prædictam diem; et 
do conſideratum ef? quid captio præ ſatæ aſſiſæ non prajudicet 
quad potuit, et fit in ftatu ac fi prædicta aſſiſa non fuiſſet. 


I wiLL conclude with an higher kind of aſſiſtance than 
the juſtice of Cheſter, by ſome perſon from Weſtminſter, 
and that was an aſſiſtance of the juſtices of this court, by 
the chancellor and "treaſurer of England, and that at their 
own requeſt, The record is this, and it is 31. E. 1. 
Rot. 46. 47. Henry Newbery levied a fine to queen Elinor 
of certain lands in the counties cf Somerſet and Dorſet ; 
the ſteward and bailiff of the queen entered, and encroached 
upon a great deal of other lands that paſſed not by the fine. 
Newbery fat quiet as long as queen Elinor lived; but as 
ſoon as ſhe was dead, he queſtioned the bailiff in this 
court, and made petition to the king for reſtitution. The 
judges diſcerned ſomewhat (as it ſeems) that the party had 
right; but yet, taking occaſion by the inſufficiency of 
ſome inquiſitions in the form of taking them, they thouglt 
good to ceaſe, and conclude thus: The juſtices dare not 
* preſume to proceed to their award without a ſpecial com- 
« miſſion 


* 
j——— —d . — 


n 3 


43 
” 4, — — — —— ——— 
N 8 


— * — 
p — re; * Nun. 
—— FER” 
- — 5 1 


_ 4 
Þu 
} 7 
4 o 
© 
U 


I 

1 4 o 

'® 47 

lit. 

[i 

2 : = 
1 
11 
4 5 
op ' 

= 

F 4 
* 

1 [1 


| ARGUMENT OF 8IR FRANCIS BACON, 


er raiſon of the king, which might be to them a warry 
44 of their award, which nevertheleſs they would not ſhou!l 
cc be turned to example in other caſes.” 

THEREUPON comes a privy ſeal to {ir William Hans 
bleton chancelior, and the biſhop of Cheſter treaſure; 
commanding them to handle the buſineſs, and to aſſiſt ti 


judges 3 and according to their opinion the cuur 
gave the award. 


Now I proceed to my third part, which is, the matte: 
of this writ, which is, the king's loſs, for that is the materi 
cauſe of tnis writ. 

Now for the King's loſs, it may be in preſent, it may 
be in future, it may be direct, it may be indirect, and by 


diced 
conſequence it may be more, it may be leſs free; wherein tim, 
I will ſhew you that which is worthy the obſerving; il I 


which is, how ſharp-ſighted the law of England is a 
the king's behalf to preſerve his right from loſs: for 2 
it is the quality ofa ſharp eye to ſee ſmall things, and thing 
afar of, ſo you ſhall find that there is no loſs to the king fi 
little, or ſo remote, but that the law fetcheth it in by thi 
writ z nay, it goeth farther than the natural eye; for the 
natural eye never ſees but in a ſtrait line,- but the eye d 
the law will fe the king's loſs in a crooked line, be it 
never ſo oblique or collateral. 

Ix this I will now ſhew you a cloud of authorities, 
nubem teſtium; nevertacleſs, becauſe I love not confuſion, 
I will order them thus: I will make unto you a ſcala d. 
mini regis, that is to ſay, a ſcale or gradation of the Kings 
lok, beginning with the great, and fo deſcending to the 
z{, becauſe of that there is more doubt; and ſo put a ci 
or two of every kind. 


Tus degrees therefore of the king's loſs are in nun- th 
ber nine, in every of which caſes this writ lies. ju 
Tux firſt is, where the King is to loſe poſſeT.on, d t 
prevent profit. t 


Tm 


IN A CASE DE REGE INCONSULTO. 


Tux ſecond is, where the king is to loſe a reverſion ; 


arrant 

bout that of two natures, either a true reverſion, or a re- 
erſion only by concluſion, 

Ham- Tre third, where he is to loſe .ignory, fee farm, or 

\lurer, ¶ ent reſerved. 


iſt the 


count 


Tux ſourth is, where he is to loſe by way of charging 
his poſſeſſions with any rent or profits, collateral or other- 
wiſe, by way of warranty or recompence. 

Tux fifth is, where he is to loſe any title, poſſibility, 
or contingency. | 

Tur ſixth is, where the king is to loſe any royal pa- 
tonage, donative, or gift of office, which is our Cale. 


natter 
aterial 


may Tre ſeventh is, where his title is any where preju- 
nd by iced, failed, or blemiſhed, or an evidence raiſed againſt 
herein tim, though he loſe nothing for the preſent. 

1 Tux eighth is, where the king is to loſe upon the ba- 
is 01 unce, that is, where he hath benefit two ways, the law 
for vn ever protect the greater benefit againſt the leſſer, 
ing WW but not the leſſer againſt the greater. 

ng ſo Tae ninth, and laſt. When the king is at no loſs at 
y ths BW l, but only his charter or patent is queſtioned, though the 
or te ¶ intereſt be wholly out of him; wherein though mr. ſer- 
eye 0 BWWicant Chibborne did labour and argue exceedingly well in 
be it 


ities, 


maintaining that poſition generally, yet I, for my part, 
will not defend that point; but, with deference, in every of 
theſe I will put ſome caſes the beſt and moſt ſcleCt in the 


uon h, becauſe I will not overlay you with numbers. 
la d. I WILL begin therefore where the king loſeth poſſeſſion 
Ling“ 


to the 
a cale 


num- 
Om Or 


Tm 


or profit; and I will take the weakeſt and ſuperficial kind 
of profeſſions and profits. 

Tae prior of Barneſey (a) was ſued for certain land, and 
pleaded to iſſue; and at the day when the jury appeared, 
the prior brought a writ (as we did in this caſe) to the 
juſtices, purporting, that whereas he was impleaded before 
them of certain lands, the king gave them to underſtand, 
that all the poſſeſſions of the ſaid prior were ſeized into his 


a „E. 4. 14. 
144 21. E. 4. 14 3 
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hands, becauſe he was an alien of the obedience of Franc, 
requiring therefore ſo circumſpectly to deal and behay 
themſelves, that they do nothing that may turn to the king the 
damage. 

HERREUrON, although it was preſſed by the plaintiff tele 
- Counſel, that the court might proceed as far as verdict, be 
cauſe the writ imported not that they ſhould ſtay, by 
only look about them; yet ſays Stone, juſtice, © the king 
4 hath given us to know that the lands are ſeized into b 
« hands, and therefore we cannot hold plea between the 
« prior and you of thoſe lands which are in the hands of the 
« king; as who ſhould ſay, If the king give us leave, yet 
« the law giveth us not leave; therefore,” faith he ty 
that inqueſt, « God be with you ;” and to the party, & Su 
to the king.“ 

So here we have the caſe of this ſame ſurface, this ſu 
perficies of title which the king had by way of pernar 
of profits in caſe of the prior alien, and yet good groun 
of this writ. . 

In a præcipe quod reddat, at the day of the ſummcn 
returned, the defendant brought a writ out of the ch 
cery, reciting, that the land in plea was held of the king b 
knight's ſervice, and that ſuch a one, the king's tenan 
died ſeiſed thereof, his heir within age, whereby the land 
were ſezed into the king's hands, commanding the judge 
not to proceed rege inconſulto : hereupon the tenant never 
' theleſs was demanded. Saith Jenney, « To what purpoſe de 
“ mand you him? For if he come not, you cannot have 
« yrand cape upon his default; but you ought to ſue to the 
« king.” Saith Littleton and Cheke, judges, “He mult be 
« demanded to continue the proceſs.” 

AND the like law is of a livery in 11. Hen. 7. fo. 
For though it be queſtioned there, whether the writ « 
dower be well brought, yet of the aid no doubt is made Wi 
but I will grant that the king's intereſt may be ſo feel 
as the ſuit ſhall not ſtay: and that I learn in the caſe 

11. H. 


fe 
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i, H. 6. fo. 13. a man lets land to an abbot for years, 

an aſſiſe was brought againſt him of the fame land; 

x the abbot ſaid that the king had ſeized his goods and 

hattels for dilapidations, and had alſo taken his goods and 
uttels into his protection; in this caſe aid was denied: 

dif the like matter were contained in the writ de rege in- 
uts, the court, in my opinion, needeth not to ſtay for 

e ſeizure; for dilapidation is matter of eccleſiaſtical conu- 

ce, and the taking of the lands and goods into the 

in's hands by way of protection, is no ſeizure to the 
gs uſe; ſo that neither of them are ſuch poſſeſſions in 
e king as the law eſteemeth, no more than in the caſe 

the outlawry in a perſonal action. And if any aſſiſe be 

ught againſt one that is outlawed, and the king reject 
his writ the outlawry, and that thereby he takes the 
hits of the lands, and thereupon commands the court 

urceaſe, in this caſe I ſay the court ought not to ſur- 

aſe, for it is no ſuch loſs to the king, as the law values 
r fince the party may diſcharge the king's intereſt by 
pffment, d fortiori it ought not to be any delay to an 
0 right. | | 

Maxxy, I am of another opinion in the caſe of the 
although the king hath but the profits upon 
count, becauſe of the truſt the law repoſeth in the king 
r the party. | 

To proceed to the ſecond degree, where the king is in 
on: if it be a reverſion de facto, in ſtate of that I 
ll put no caſes ; for, perſpicua vera non ſunt probanda. 
It for the reverſion by concluſion, it is a juror's caſe, and 
terefore fit to have authorities vouched in it. The 
lkerence, therefore, is taken in 24. E. 3 fo. 1. and 8. H. 6. 
25. and 1. H. 7. fo. 28. that if a man will plead, that 
e king, by his letters patents, did let unto him for Ife, or 
ad that a leaſe for life was made unto him, the remainder 
io the king, and thereupon pray aid, he mult in theſe 
Ws ſhew letters patents or a deed inrolled ; but if he 
Vor. I. O plead 
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plead poſitively, and ſubſtantively, that he is ſeiſed for lip 
the reverſion to the crown, and prayeth in aid, he need 
ſhew nothing; becauſe, although the king had notbin i cum 
before, he is entitled to a reverſion by concluſion, 
Tuis is a wonderful ſtrong caſe, that an imagin 
reverſion, by matter of falſity gained hanging the vrt 
ſhould have cauſe of aid, and then fo the miſchief; for ouch 
may be a delay in all caſes in the world; no tenant in af Ps 
or other real action, but may keep the demandant in gt 
by this means, and make him plead with the king; yet ( 
tender is the law, that it will not permit this 1 ie 
of the king to be — without the king de ca 
to it. pinie 
Con we now to the third degree of loſs, which is whe 
the king loſeth ſeignory, fee-farm rent, or rent reſerreitroug 
Take for that the caſe in 35. H. 6. fo. 46. the caſe betwe un 
the biſhop of Wincheſter and the prior of St. John « 
| Jeruſalem : there, in concluſion and judgment in the c{ 
you ſhall ſee the difference notably taken by Priſet, thatit 
not ſimply a ſeignory or rent reſerved that ſhall give cu ig 
of aid of the king, or ground of a writ, or plea of ry 
incunſulto, for that indeed were a miſchievous caſe ; for 1 
the king's tenants in England or fee-farms might be in 
of aid: but if the title of the plaintiff be paramount befa 
the commencement of the king's ſeignories or rent, where 
the king may be defeated of his ſeignory or rents in whe 
or in part, by the eviction of the land, and ſo at loſs, the 
the aid or the writ lieth, and not otherwiſe : for it 
indifferent to the king who be his tenants, ſo they come ſro. 
under his ſeignory or rents. 
VUPoN the like reaſons is the book in 31. Aſſ. pl. 2 
where it appears that, if rent be reſerved to the king by 
leaſe, and the leſſee be bound to bear all charges, 
| and allowances, and a corody (as the caſe th: 
was) i is demanded, there the rent ſhall not give cauſe of at 
becauſe, although he be evicted, yet the leſſee is to pay" 


N A CASE DE REGE INCONSULTO; 


for rat howſoever, and ſo the king hath no loſs. But if the 
ling had covenanted to have borne out the charge of ſuch 
neumbrances or out-payments, it had been otherwiſe. 

To proceed to the fourth degree, which is, when the 
ing hath loſs collateral, For the warranty, where it is 
e wi preſſed with a clauſe of recompence, whether in lieu of 
wcher or of damage, the learnings are ſo clear, that I will 
vt put the books that the ſuit ſhall be to the king. As for 
he word dedi, that it ſhould be a warranty in the king's 
yet , whereas the proper word warrantizabimus will not 
ry rich e without clauſe of recompence. 

vos ſhall, I mean; learn to doubt with books againſt the 
pinion of 1. H. 7: ; and for the collateral charge you may 
e the book, which is 3: Aſſ. pl. 1. where an aſſiſe was 
ought of a rent, and the defendant ſhews that he had 
uncy put in view of the leaſe of the king, and therefore 
hat he conceiveth that there might not be a proceeding 
he c out taking counſel of the king: and thereupon the book 
bys, « Note, that in this caſe the aid is granted of another 
re cu ling than that is in demand ;” and ſo no doubt is it of a 
ommon, and the like. 

Tux fifth degree was title, poſſibility, or contingency ; 
> in ei the king give land upon condition, and a præcipe be 
2 of this land, upon a title paramount the king's 
wherehcondition, &c. I hold in this caſe the king may ſtay the 
Wa =. kl and bring the ſuit before him in the chancery, 
or the ſafety of the condition. Sure I am, the caſe in 
or it Wo. E. 3. fo. 8. is a much harder cafe, where dower was 
ome Wrought againſt the guardian, who pleaded that the ward's 
eſtor held other lands of the king in chief, and died, 
mereby the king ſeized and granted unto the tenant ue ad 
nam ætatem heredis, and demands judgment, if the king 
ges, t conſulted with, Sc. 

In this caſe, upon debate, the aid was granted ; and yet. 
e of lere was no rent reſerved upon the patent, neither was 
pay Mere any remainder of the king in the 2 for it was 
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granted until full age; and yet, becauſe there was 1 play 
poſſibility, that if the heir did live till full age he ſhould ſue 
his livery out of the king's hands, it was ſufficient ground for i de 
the aid. 
— Com we now to the ſixth degree, which is, where the Will (th 
king may have loſs in reſpect of his patronage or gift of T 
office, or the like, Eda 
Fox this you may ſee the caſe in 38. E. 3. fo. 28. b. he ge! 
abbot of Lycull's caſe, where a deanry of the king's WW ther 
advowſon was to be charged with an annuity, and a Tue 
facias was brought againſt the dean upon an annuity agziaf 
his predeceſſor. The dean faid, that the king was ſeiſed of 
the advowſon of the deanry difcharged of the annuity, and 
that he holds of the collation of the king; and fo prayed aid: 
and after much debate, and divers objections that the writef 
ſcire facias was in the nature of execution, and fo no time 
to pray in aid; and again, that the predeceſſor had aid in the 
former ſuit, and ſo no aid ſhould be in the latter; yet 
nevertheleſs aid was granted; and yet this was no more but 
a diſvaluation of the king's patronage. 

Bor 4. H. 6. fo. 1. is a caſe far more remote. Pi 
brought a writ of entry, and the defendant ſaid, that he wa 
parſon of the church of Dale, of the preſentment of the 
duke of Norfolk, and that the land in queſtion is parto 
his glebe, and that the biſhop of Norwich is ordinary, whid 
biſhopric is vacant, and the temporalties ſeized into th 
king's hands, and fo remain; and prays in aid of the dukec 
Norfolk, as patron: and as to the ordinary judgmenl 28 
"whether the king not conſulted with, &c. the book is left 


large, for they proceeded not; and yet the ſeizing of th þ 
temporalties had no affinity with the juriſdiction of Mi 
ordinary; but, becouſe it did but touch or coaſt upon nl voy 
king's right, and becauſe the king is ſupreme, and the ſee i 10. 
* the inferior ordinary was void, the court was at a ſtand. Bl land 
"Now for the office. © The beſt cafe in the law is 2. H. gra 
6.7 „ where i it ſeems MICS Od faw more than they t Ed. 


played 
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played; for the court erred, and the reporter was in the 
right, as appears by the adjournment of the cauſe before all 
the judges of England, who overthrew the former 
judgment, and confirmed the law according to the opinion 
of the reporter. | 

THERE the caſe was, Crofts brought an afliſe WD 
Edmund Kemperden, and made his plaint of the office of 
the keeper of the park of Woodſtock, and the porter's place 
there, and made his title by the letters patents of king Ed. IV. 
The defendant intitled himſelf by letters patents of king 
Hen. VII. who granted to him for life; and prayed in aid of 
the king; and the judges denied the aid: but the fame year, 
ſo. 11. before all the judges, the aid was granted. 

PLACE theſe two books together, and you ſhall find it 
amounts to this, that there were two objections made unto 
the aid, The one, becauſe there was no clauſe of 
recompence or any rent reſerved ; the other, becauſe both 
parties affirmed the king's title, and ſo the king was at no 
bk. To the firſt the anſwer is made, that the king, in the 
preſent caſe, hath loſs, for that he hath in effect the 
reverſion of the office, that he may grant it when it falls; 
for (as in Nevill's caſe) the king may have an office to 
grant, but not to execute. To the ſecond anſwer is made, 
that it might be, the firſt patent was forfeited, (the caſe 
being of an office which is ſubject to a forfeittre) and that 
thereupon a ſeizure was made by the king, and upon that 
ſeizure the latter patent was grounded, and fo the king's 
at might come in queſtion ; and to n that, therefore, 
the king muſt be no party, | 

AND if you will have a caſe, not of an office itſelf, but of 
al incident to an office (as the other caſe is of a fee) then 
you may take the cafe of Crofts and the lord Beauchamp, 
10. H. 7. fo. 38. where the plaint being of a houſe and 
land, the tenant ſhewed a covenant, by deed inrolled, of a 
grant of an office of foreſter in tail, the remainder to king 
Edw, IV. the truth being, that the houſe and land in 

i queſtion 


ARGUMENT or sn FRANCIS BACON, 


queſt on were incident to that office; and fo prayed in aid: {And f 
but there an averment was wanting; and upon that reaſon {nd | 
only aid could not be granted: but if it had been alledged by iſ" des 
the plea, there had been no colour, but the aid ſhould be . par 
granted, as well in reſpect of the incident of the office, 16. of 
as of the office itſelf, i juſt 
To proceed to the ſeyenth degree, which is, where the {wterc 
king loſeth nothing, but only his title is prejudiced and Ide - 
blemiſhed, and an evidence raiſed againſt it: for that there iſs ano 
is one caſe, inffar omnium, the famous caſe of 2. R. N 
fo. 13. b. John Hunſton brought an action of the caſe again} Ide c 
John biſbep of Ely, for claiming him to be his villein, an Whithc 
for lying in wait to ſeize him; and the biſhop juſtified, that {out o 
he was his villein regardant to a certain manor of his ſce, Wes n 
and thereupon they were at iſſue; and hanging the plea, unt 
the biſhop was diſabled by parliament, and his temporaltics Wchan 
forfeited to the king, who ſeized them. Hunſton went on, Wy 
and prayed the niſi prius ; whereupon the king's: attorney M leave 
brought this writ, reciting the whole matter, and how tie N 
temporalties were ſeized into the king's hands, commanding is to 
the juſtices not to proceed rege inconſulto, What came of Wl hath 
it before all the judges of England? It was agreed Wil 1 
unanimi conſenſu, that the writ ſhould be obeyed ; for they . v 
faid, that although the king upon the action of the caſe dd We n 
loſe nothing, becauſe the damages did trench but to tie Wl fore 
party, yet nevertheleſs if the iſſue ſhould be found for the WW too 
plaintiff againſt the king, that he was not the biſhoy's I the 
villein, it might he a great eyzdence againſt the king's title, poſl 
for the manor itſelf which was in his hands; fo as the court WW defe 
kept aloof, and upon this oblique and remote conſequence Wl farr 
of prejudice to the king, the court did ſurceaſe, plac 
THz fame learning you ſhall find in actions of like I kin 
nature, as treſpaſs, or quare impedit, wherein the king I the 
Joſsth nothing for the preſent, but nevertheleſs his title mar ur 
be foiled; and although the books do vary in this point Will of 
yet you ſhall find the more conſtant refajution 46 3 5 vi 
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ad for the treſpaſs, take the book . H. 7. fo. 15. Bryant 
and Fairfax; and 27. H. 8. fo. 28. by Fitzherbert, 
« clearly there ſhall be no proceeding without making a 
| be party; no, not in treſpaſs.” And the caſe of 5. H. 7. fo. 
16. of the quare impedit, which ſeems to be to the contrary, 
i juſtly controlled and queſtioned by the reporter; but 
where the king may receive prejudice in his title, not in 
the fame land, but other land upon the ſame title, it 
is another caſe. As if there is land upon the title of the 
3, {Word Dacres, or the lord Latimer, &c. whereof part is in 
aint de crown, and part out of the crown, in fee-ſimple, 
ani Without rent; if an affiſe be brought of the land which is 
that out of the crown, without any rent received, there certainly 
fre, lis no aid, becauſe it is not of the ſame thing; neither can 
ples, J uat plea between two ſubjects ever be brought into the 
alties Wchancery ; but whether ſome kind of writ of this nature 
t on, nay not be brought to ſtay ſuch a ſuit, you ſhall give me 
one Wave to doubt. | 
the Now to come to the eighth degree of loſs, when the king 
i to loſe. any balance; it is comparative, where the king 
auh benefit on both ſides, but yet with a diſproportion. 
I WILL cite only that notable caſe which is 1. H. 4. fo. 
$. where the caſe was, that the king had granted the office 
of meaſuring of linen cloth and canvas fold between 
foreigners unto John Butler, taking as Robert Sherwood 
took ; there was an attachment upon prohibition againſt 


hop; the mayor and ſheriffs of London, for not putting him in 
title, Wi poſſeſſion, according to the clauſe in his patent: the 
court Bil defendants alledged, that they held the city of the king in fee- 
uence WY farm rendering rent; and that, if this office ſhould take 

place, their farm ſhould be impaired ; and ſo pray aid of the 
f lice WY ung. In this caſe they were ouſted of the aid; for that on 
: king Bi the one fide, if the office ſhould ſtand, yet they ſhould pay 
e mj their fee-farm nevertheleſs; and on the other fide, if the 


office ſhould be overthrown, then the king's reverſion and 
viſt of the office ſhould be loſt, which ſhould be his 
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diſheriſon, which was not equal: beſides that, they 
upon contempt (which is alſo againſt the king); and ſo th 
aid juſtly denied, 
So if you alter the caſe in 1. H. 7. and put it that the kin 
granted an office of keeperſhip of a park by ſeveral patent 
and upomthe one patent the rent is reſerved, and upon 
other none; I ſay, that in this caſe, whetherſoever of t 
patents be antienter or later, the patent that hath the n conce 
' ſhall have the benefit of the aid, in deſtruction of the othe 
and not 2 converſo, for it is the king's loſs that ſways the at 


ANp for that I can ſhew a notable record, in a ca Ad 
between the biſhop of Ely and the city of Norwich. been 

As for the laſt degree, which is, if the king's chan em 
be queſtioned, without any manner of loſs to the king, . F. 
in ſuch caſe the king muſt be made party; itis a reyetei u, 
opinion, and ſupported with a great deal of authorities; an th 
no doubt it grew from that antient maxim in Bracton, M Pace 
chartis regis non preſumant juſtitiarii regis diſputare, i F 


tutius eft ut expectent ſententiam domini regis : u Cen 
certainly there are a great number of books on it, where 
the moſt direct are, 30. Al, pl. 5. 2. H. 4. fo. 1 
2. H. 4. fo. 25. 33. H. 6. fo, 16.; for as for the books« 
38. Afi. fo. 16. 39. E. 3. fo. 11. and 25. Aſſ. fo. 8. de * 
may receive an anſwer, and no more perplex. of 
Bur I do take the law to be otherwiſe this day, except iy 
be in charters which are of a higher nature than charters 0 
lands or intereſt ; and this error grew upon a miſcon 
ſtruction of the ſtatute of bigamy ; ; but becauſe this 1 
beyond the caſe i in queſtion, therefore I will not ſtand upal 
it: and here 1 conclude my third priocipal part. 


No come I to the laſt part, which is, the form of dt 
writ, which doth require your attention as much or mon 
than the former, becauſe in that part will fall the removing 
of all the evaſions and ſubterfuges which have been or ci 
be uſed on the adverſe part. 

Tu writ hath, as T find in the beginning, two pard 
be recital or Certificate, and the precept or mandate. Fol 


= wo YT7=z. 
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he firſt of theſe, I will divide that which I ſhall ſay into five 

FixsT, I will grant that there muſt be a recital of the 
ne kinMlking's title in the writ, 
aten $zconDLY, I will prove that the king's title recited 
on thillWyeed not to be grounded upon any precedent record. 

of Tux, I will prove that the certificate of the writ 
he ru concerning that title, is peremptory, 
 othell FourTHLY, I will prove that you muſt never queſtion 
he ae king's title upon the writ. 

2 % Axp, laſtly, Iwill anſwer ſome weak objections that have 
been made, although the affirmative proof doth in itſelf take 
hem away. 

Fox the firſt point, I will grant that which J take to be 
aw, which is, that the King muſt diſcloſe his title ſpecially 
i this writ; and therefore, upon this I hold it the proper 
place to tell you what writs I think are inſufficient. | 

FixsT, If the writ be ad idem, that is, doth not ſuffi- 
cently denominate the record that ſhould be ſtayed, then 
tere is no certainty, and ſo it cannot bind; as if the aſſiſe 
being of the fee only, the writ hath recited it to be of the 
office. - 

SECONDLY, I do confeſs, that among all the precedents 
of this writ which I have ſeen (which are very many), I 
never found any of a general writ, but that the king's title 
mas ever expreſſed by way of recital; no writ of certis de 
rauſts vobts mandamus quod nullatenus procedatis; no writ 
pro eo quod nos cogitamus quod in prejudicium noſtrum caderet, 
vbis mandamus, &c. ; but the ſubject is fairly dealt withal, 
aid the king's title is ever diſcloſed ; not becauſe the court 
ſhall judge of the title, as I will tell you by and by, but 
decauſe the party may be apprized how he may make his 
ſuit to the king. ; for it were a hard matter to fay, « Sue to 

the king,” and that the ſubject ſhould not know upon what 
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Serene point. 


to divers lands compriſed in the writ z there the origin 


| king's title laid in the writ ſhould be grounded upon ay 
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THIRDLY, if the king's title be referred to a recot 
and the record deſtroyed it, then the court is not tie] 
by the writ, as appears in Bedingfield's cafe, 18. Eliz, (a 
In a by-point, where the king's title was grounded uygy 
an office recited in the writ, and the office extended n 


record, which the writ voucheth, governeth the writ 
itſelf, and deſtroyeth it for ſo. much as is not contained in 
the office. 

AND LASTLY, I will not deny neither, but that if al 
the king's titles be admitted both in law and fact, and al 
the words of the writ received for true, and yet the king 
appears to be at no loſs, that in that caſe the court is not 
bound to ſtay; as in the cafe that I put to you int 
third part of my diviſion, if the writ ſhould be grounded 
upon an outlawry in a perſonal action, or ſeizure for 
dilapidations, or the like. | ce 

Fox the ſecond point, that it needeth not that vel m 


precedent record, as an inquiſition, fine, or the like; ick 
but it is enough to recite letters patents of grants ſub- 
ſequent to the king's title, without going higher; and! 
think no man who is learned will deny it. 

Pur the caſe, the king is ſeiſed in jure coronæ ab antipu 
of the honour of Windſor; will any man ſay, that if the it 
king grant letters patents unto J. S. of part of the de- 
meſnes thereof, and an aſſiſe be brought againſt him, and 
there comes unto the juſtices a writ reciting, that wheres" 
the king was ſeiſed in right of his crown of the mant N 
of Windſor, in his demeſne as of fee, and by his letter 
patents granted to J. S. ſuch a cloſe, part of the demeſnes 
thereof ; and whereas nevertheleſs the faid F. 8. is dram 
into plea by affiſe before you, ideo vobis mandamus quod nh 
inconſultis, &c. will any man, I fay, deny but this is a good 
writ, without vouching any original record a the king 
title to the honor of Windfor ? 


{«) Ca. Rep. 3. 
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iy like manner, if the king ſhall recite in this writ 
; tide dy preſcription to grant the office of cu/tos brevinm 
the common pleas, or the like, is not this a ſufficient 
wing of a title? a multo fortiori in our caſe, where 
letters patents are not extracted out of any actual 
eon precedent in the king, or out of any ſpecial 
ription, but out of the fountain of his prerogative, 
id the potential part of his crown, which is ſine patre, 
5 you muſt have this form of writ or none, for there 
n be no record precedent, nor any preſcription of that 
ich is merely created; and: therefore, the difference 
ut bath been ſpoken of between the old office and the 
is idle, for the writ muſt be as the caſe is: if it 
an ancient office, you muſt alledge preſcription; if a 
„ you muſt alledge the power, as we have done. 
ow to ſay that the king cannot grant or erect any 
ice de novo, no man, I think, will be ſuch a plebeian 
mean both in ſcience and honour) as ſo to affirm; 
yill cite no books for it; you have the book of time, 
ich is the beſt book, and perpetual practice. 

Ir the king will erect a county palatine (which is a 
tle model of a monarchy ſubordinate), what a number 
f offices are incident to the ſame, and yet all de novo. 

Ir the king ſhould conceive Cornwall to be too far 


if the pf to fetch their law from Weſtminſter, and therefore 
e de Would eret a king's bench and common pleas there, 
„ ani" create likewiſe clerks and prothonotaries, and aſſign 
heres idem the fame fee, or half the fee that is received at 


Weſtminſter, all theſe are offices de novo, 


manor 
jetten i AND in many of theſe caſes, if any ſuch officers be 
neſnes {Wiſturbed (I mean of ſo many as the king hath ordained 


Þ be in his own gift), the defendant may have. aid 
the king, or the plea of rege inconſulto, or this writ z 
ad yet in none of theſe caſes can the king's title be 
founded upon record or preſcription, becauſe the office 
8 new created. Neither is this the caſe of new offices 


alone, 
I 


in aid, and ſheweth forth no letters patents, And d. 
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alone, but the like reaſon is of patents of privileges 
new inventions, and upon patents of fairs, markets, lee 
liberties, and the like; upon all which there may | 
and are reſerved valuable rents. In all which cafe, 
they are drawn in queſtion, you ſhall have aid, or th 
writz and yet in none of therh you can alledge eit 
poſſeſſion in the crown, or precedent record or yy 
ſcription; becauſe they were never in efſe before t 
king's grant, but iſſue out of the potential power 
the crown, being put in _ and executed by grant fil 
ſequent. 

AnD for the leet, you hve the very caſe in 24. Fl 
fo. 6. where an action of the caſe was brought by t 
lord of the leet againſt J. S. for interrupting him t 
take a mark in money, which appertained to hi 
by reaſon of an amerciament in his leet. I 
defendant pleaded a grant by letters patents fra 
the king, with reſervation of five pounds, to be pi 
into the exchequer; judgment, whether the king . 
conſulted with, &c, This is our very caſe ; there it was 
tween an antient Jeet and a leet newly created; at 
adjudged there that the ſuit ſhould ſtay, and that] 
ſhould be tried by ſuit with tlie king. 

For the third point, that the certificate of the wn 
is peremptory, and the court is concluded to believe i 
the difference is plain to. him that can or will under 
ſtand it, that in the plea rege inconſulto it ſufficeth nt 


the king's title appear only by way of allegation, excef r 
* Went d 4 ww cle 
party maintain it by record, or the court pp p 
by the examination of the eſcheators, or coramiſtioners a 
but otherwiſe it is upon the writ, the certificate where . 
15 preremptory. For this the caſe is in 20. Eliz. fo. 1088. 
where a ſcire facias was brought to execute a fine, an © 
the tenant faid, that he held the manor of the leaſe 0 5 
the king for life, the reverſion to the king; and prayel fr 


court 
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art was not a little in debate, whether this amounted 

uch a plea as gave the king a reverſion by concluſion, 

ereby he ſhould thew nothing; © but,” faith the book, 

to ſtint the ſtrife, there came a writ out of the chancery 
teſtifying the leaſe; and there was an end.“ 

To, the fame purpoſe, the caſe is notable in the 22. 

the book of Aſſiſe, fo. 20. An aſſiſe was brought 

ainſt the counteſs of Kent and John Fitz-Edmunds her 

n: and firſt, after ſome exception to the writ about 

be ſtile of counteſs, the defendant pleaded that her huſband 

the land in chief of the king, and died, her fon 

thin age; whereupon the king ſeized, and let unta 

r during nonage; and demanded judgment, that the 

not conſulted with, &c. : * but” ſaith the book, © ſhe 

ſhewed nothing; but after there was a writ brought 

out of the chancery, reciting the ſeizure, with a clauſe 
of rege inconſulta; and thereupon the court awarded 
the plaintiff ſhould ſue to the king,” 

So in the caſe 11. H. 4. fo. 39. where in dower of 
Kent, the tenant pleaded the ſciſure, and if the king nos 
anjulted with, &c.; & but the court gave no heed to it” 
(aith the book), «till the baron of the exchequer came, and 
# brought in the ſeiſure in his hands, and thereupon the court 
* awarded a ſuit to the king; but for the eſcheator, he 
muſt give oath of the ſeiſure, and the counſel muſt ſhew 
dis warrant ; ſo as to the plea there muſt be a verification, 
but the king's writ muſt be believed. 

AND to conclude this point, I will put the famous 
ale of Arden and Darcy unto this ſpecial point: An action 
of waſte was brought by Arden againſt Darcy, and Darcy 
pleaded the attainder of Arden, and the queen's grant, 
reſerving rent; Arden repleaded that there came to the 
king, by the attainder of his father, only an eſtate for life; 
Darcy, after ſpecial verdict and argument, obtained the 
writ of the rege inconſulto; whereupon Arden's counſel 
bake, and alledged that the queen could be at no loſs, 
for 
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Fourth point. 


«us by her writ, which is matter of record, that ſhy 


the king; and now, under pretence of arguing the writ 


of Kent's caſe (mentioned before), where this writ 
brought, reciting, that the king's tenant had died ſeiſel 
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fer that if the tenant for life granted his eſtate, rendering 
rent, the leſſor recovered the waſte he ſhould hol 
charged: but the judges ſaid, The queen hath certihe 


e ſhall be at loſs if this action proceed; which we ous 
« to credit; and fo gave the rule, that Arden ſhould ſug 
ta the queen if he would. 

Fox the ſourth point, that the title of the king, whic 
is in our caſe, Whether the king may erect the writin 
« of the ſuperſedeas into a new office? or, Whet! 
« Brownlow have right to it as belonging to his office 
4 of prothonotary ?” cannot be handled upon allowance 
of the writ, is without all colour or ſhadow, 

For, firſt, it is ex d:ametro contrary to the in 
tent of the writz for the intent of the writ is, that 
this queſtion ſhall be tried in a ſuit in chancery with 


you will enter into the title; this is to enter by tx 
window, and not by the door; and that this may not be, 
there are infinite authorities. 

As, firſt, you may ſee in 22. Aſſiſe, fo. 20. the counteſ 


upon 2 gift in tail from the king, and that there the 
king had ſeized for wardſhip. Saith Pookes, that wa 
ſcrjeant for the plaintiff, © Since the king's charter of gif 
* of entail, the plaintiff hath recovered by judgment again 
* the tenant in tail, and fo prayed the aſſiſe. Saith Hil, 
juſtice, © That ſhall ſerve you; ſo title, when the king 
« hath ſent us his pleaſure ; therefore ſue to the king,” 

SO in 24. Eliz. Prooke, Aid de Roy, pl. 51. in a wit 
of entry againſt an infant, the tenant faith, that bs 
anceſtor had certain lands, held of the biſhop of Durhan 
by knights ſervice, whoſe temporalties are in the king's 
bands; and ſhewed letters patents of the ward(hip, an 
* aid. Saith Willy, © He ſhould have demanda 


* 
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judement if the king not conſulted with, &c.; then the 

demandant would have pleaded, that the lands were 

«held in ſocage in gavelkind, and not in knights ſervice 3 

and further would have pleaded, that they were not 
compriſed in the patent;” but the court rejected the 

ile, becauſe it went to the title. 

So 33. H. 6. fo. 2. Danby gives it for a rule, that 
menſoever a man hath a patent of the king of certain 
nds, and aſſiſe is brought againſt him of other lands, 
ind he prays in aid, nient compriſe is no counter-plea 
t the aid; and yet it ſeemeth, that the patent by this 
x confeſſed and avoided ; and that it is not ad idem, but 
ſhould be diſcufſed in the other court. The fame is 
firmed by Fitzherbert clearly; for ſo are the words, 
Chat upon the plea of rege inconſulte, grounded upon letters 
Cratents, nient rompriſe is no plea.” 27. H. 8. fo. 28. 

So in 37. H. 6. fo. 32. the rule is given, that if in 
an aſſiſe the defendant plead, that ſuch a one let unto 
tim the manor of S. for life, the remainder to the king, 
and the plaintiff will ſay that he that let the land had 
nothing in the land; or, that the king took nothing by 
that leaſe ; that ſhall not be tried in the firſt court but 
in the chancery. 

do in 7. H. 4. fo. 7. debt was brought upon a bargain 
and fale of goods, and the defendant ſaid, that he bought 
the goods to the uſe of the king, and prayed in aid; 
ad the plaintiff would have counter-pleaded, that they 
were bought to his own uſe, and not to the king's ; but 
the court ouſted him of that plea, for that ſhall be tried in 
the chancery. 

In 38. Eliz. fo. 14. there the order of pleading and 
tral in the chancery is delineated and deſcribed in this 
manner: — When the plea comes into the chancery, firſt 
the point ſhall be tried, whether the king be intereſted 
or no; which the books call ſometimes the cauſe, and 
bmetimes the warrant ; and then you ſhall proceed to the 


title, 
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error; ſo much regard the court had to the ſhadow onl 


now be queſtioned, as I have proved before. 
vin. in quantity; whereof I might put you infinite trivial 


. femilia feada : but J ſuppoſe that mr. Attorney that then 
was, thought this the fitteſt and moſt honourable form 


Iubject; and beſides, moſt of the precedents of the 
patents which I recited before, are penned in the fame 
manner. | 


ARGUMENT or SIR FRANCIS BACON, 


title, and ſo to iſſue or demurrer; and if to iſſue, a pr;; 
denda ad capiendam inquiſitionem tantùm, &c.; and if upg 
explaining the matter in the chancery (as the bog 
call it), it fall out againſt the king, a procedendo ſhi 
be awarded in the nature of a command; and if it f 
out for the king, there ſhall be a ſuperſedeas omnins, an 
the court ſhall ſay to the parties, allez d Dieu. 

Nay, further, the book of. 8. H. 7. fo. 11. ſhewed 
the learning notably, that if the plea be once in th 
chancery, although it be upon inſufficient cauſe, th 
title ſhall be examined there for the king, and it is 1 


of the king's title, and the dignity of the court g 
chancery. 

THxxErore I conclude, that if in our caſe na: 
Brownlow will ſay, that the king nothing had in the offce 
or fee to grant, and ſo the writ maketh no title for him 
mr. Brownlow knocketh at the wrong door, for that he 
ſhall alledge in chancery. 

For the objections: Firſt, it is a mere cavillation, that 
becauſe we have declared of a new office, and an old fee, tha 
upon this the court is bound to take notice that the 
king hath no title. : 

For, firſt, this goeth to the title, and therefore cannot 


AnD, ſecond, who knows not, that by the ſame fees are 
intended the like fees; which is the fame in predicament 


caſes that every mootman knoweth, that idem redditu 
ſhall be fimilis redditus, and why not eadem feoda be 


of penning the patent; becauſe it doth point out and 
demonſtrate that the king raiſeth no new charge upon the 


* As 


IN A CASE BE REGE INCONSULT0; 

As for the ſecond objection, which is more of clamout 
m of argument, and rather to be chaſtiſed than con- 
ed, „ that by this means all ſuits may be ſtayed upon a 
ſuppoſed right of the king's ;” this is, I hope, at an end. 
ou ſee that this writ is no delay, but a bringing of the 
ka to the proper court. And the very fame may be 
4 of the praying aid, for affirming the reverſion of 
> king, without any thing ſhewing; which may be 
in all aſſiſes of lands and tenements, in reſpect of 
king's reverſion, gained by concluſion. 
Tux like may be faid likewiſe of all writs of rege 
aſulto certifying of the king's ſeizures ; which are 
remptory, though they ſhould not be tried; and the 
ing may recite what he will, for it cannot be counter- 
naded, 
As for that point which mr. Solicitor did admit, I ſhall 
Her from him; I think he went too far. Saith mr. 
licitory The judges may ex ſcrinis preetoris take notice of 
be right of an office in their own court, and of the la there- 
pon; ſo that if any thing contrary to that be recited in the 
ng's writ, they are not to be bound thereby ; but 1 
the law is otherwiſe, for it is but reputation of tight, 
id not certainty of right, that the court may concede 
hon uſage and their private knowledge; for the court 
toweth not what records or other proof may be ſhewed 
the king's part. I pray let the king have that meaſure 
panſt the ſubject, that the ſubject hath againſt the king; 
nd you ſhall find the ſubjeR's right ſhalt” not be 
judiced upon a private notice of the court, that it is not 

And for that take 25. E. 3. Fitzh: Aid de Roy, 
in a præcipe the defendant made default, and it was 
edged, nay* it appeareth upon evidence, faith the book, 


* 
U 2 


nd | 
Y wt the reverſion was in the king; and, faith the book 
the rther, the court would take no heed of it, but faith, 


t dehoveth to bring a writ in the nature of a receit, 
then we muſt give credit to it: and yet if this 
n As Vor. * P ; conceit 
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eonceit pleaſeth any man, it is not our caſe; for t 
might have been alledged if the aſſiſe had been brongh 
the common pleas, for Brownlow is an officer there 
not here. 2 | 

Axn laſtly, if there ſhould be ſome incongruity 
the writ, .as I know it was formed of as good count 
(not ſpeaking of myſelf, but of the reſt) as is in Engly 
or hath been; but if, I fay, mr. Brownlow will read us 
lecture, he is never the nearer, for we can have a ne 
writ if we will. It is not like double aid, if there tho 
be fault in this writ; but ſure I am that the matter 
infallible; that whether this office and fee be lay 
created, and confirmed by the king by his letters paten 
to Michell, or whether it be in diſturbance of the fre 
hold of mr. Brownlow, this muſt be diſcuſſed penes int 
regem; and if I were to adviſe again, I would not a 
- one word of this writ. 

Now, as for the command of this writ, by myſelf lo 
fince, when I firſt opened this caſe in this court, 
diſtributed into four kinds: 
A MIXATORY commandment; 
A conDITIONAL commandment ; 

A PEREMPTORY commandment, TEMPORARY ; 

Ax a PEREMPTORY commandment, ABSOLUTE um 
PEREMPTORY. Co 

THe firſt kind is the circumſpectè agatis, where then 
purporteth an admonition to the court to be circumſpet 
their proceedings, that they do nothing in prejudice 
the king, without any other commandment of ſtay. 

Tux ſecond is, the ſi vobis conſtare poterit, where f 
writ doth lay it upon any ſpecial point, the truth there 
to be examined being left to the court, ſo as the col 
-mandment is. conditional. 
Tux third is, where the writ is peremptory, but] 
is for a time, and is donec aliud habueritis in mani 


bis 
| of t 
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IN A CASE DE REGE INCONSULTO; 
or 


ght 


ulis inconſultis non procedatis, which implies as much; 
lof this kind is our writ; - 

Axp the fourth is ſuperſedeas omnino, with an allez d 
to the plaintiff, which final writ 1s never but after 
liſcuſſing of the plea in the chancery. 

Fox the court's obedience, which is the relative to 
mandate of the king, I ſaid in the beginning, that the 
bes have ever been the principal examples of obedience 
he king; and I will note unto the court four points, 
ich I find Im their predeceſſors concerning this writ. 
FixsT, their wiſdom and eircumſpection; for I may 
y obſerve, that when this writ was brought, they 
e ever done leſs than their warrant; 

o you ſee in the caſe 21. E. 3. where the writ was 
t a circumſpectè agatis, yet when the plaintiff's counſel 
xd they might at leaſt take the yerdict, yet the 
urt ſtayed preſently, 

50 likewiſe in divers caſes, where the writ was con- 


onal, /i vobis conſtare poterit; yet the court had no 
nd to meddle in it after that writ brought, nor to 


1 
do as {till their obedience was more abſolute than the 
mmandment 3 and the court hath ever eſteemed 
bs writ as a thing ſacred: for as it was the right of 
e Romans, that where a man's wall joined to a temple, 
the owner had occaſion to pull down his houſe, he left 
me of his own wall, leſt he ſhould touch the facred 
; fo the court would never venture upon the utmoſt 
und of this writ, leſt they ſhould touch upon 
ation of the king's command, 

dECONDLY, . I note the reference which the judges 
kd in 2. R. 3. in Hunſton's caſe, where, after the 
It was brought by the king's attorney, the judges 
ould not ſuffer any public argument, but aſſembled in 


2 agreed 


amine that point, which ſeemed to be left to them at 


private manner, the door ſhut, and upon conference 


- 


212 


< ſhould die before examination, the plaintiff hath loſt hi 


come after; and compared it to the caſe of the writ 
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agreed to obey the writ, for they thought it a thing g 
no good example to diſpute the king's commandment; 
as if they were like the ſoldiers which Tacitus ſpeaketh 
of, erant in officio, ſed tamen quaſi mallent imperanti 
mandata interpretari quam exegui. 120 1 

Tin, I note the great humility of the judge 
in the phraſe of the court upon this writ, where till they 
fay, their hands are cloſed; as if they were turned {tatuesWiſz vol 
or images, and that they had no power, or motion. but 0 

LasTLY, I may note the danger of your predeceſſon 
in 1 of the book of Aſſiſe, where, although this vrt 
was not brought, yet becauſe the court did not of then ee 
ſelves ex officio regard ſuffcientiy the king's title, it wſfſſ* | 
faid, the juſtice was ſuſpended from his office, and wa be | 
in mouit graund danger. lng 

To conclude, I will reduplicate that which I faidinth 
beginning, that this writ did ever ſtay the ſuit when! 
came, except only in two caſes, 

THsx one in a direct caſe of an act of parliament t 
the contrary, quod non ſuperſedeant, as in Beling fell“ 
caſe, 28. Eliz. 

AND the other is ERY in reſpect of a miſchieß the 
court did proceed only de bene eſſe, leſt that a procedrni 
ſhould after come, and come too late. | 

THe caſe was (a), that an action of deceit was broug! 
and before the ſummoners were examined this wii 
came; whereupon, after Danby had faid, that their hand 
were clofed, Prijot very worthily untied the knot; ſaying, 
The miſchief is great in this caſe, for if the ſumnione" 


action and his land for ever, although a procedends ſhoult 


error for infancy, * where perhaps the infant was ne 
his full age: if the writ ſhould be brought of the 74 
inconſulto, and then the full age ſhould run on befor 
inſpection, the writ of error was gone and loſt, and the fu 

14 35. H. 6. ; 00 
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ng ai e for ever. © This therefore will we do,” faith he: 
ment; examine the ſummoner de bene eſſe, but with proteſtation 
aketh i withal, that we expect a procedendo to come.” This was 
anti od juſtice, and yet true obedience; but in no other 
aſe ſhall you ever find that the writ was diſobeyed. 
THEREFORE I will end with this to your lordſhip 
ud the reſt, that obedience is better than ſacrifice ; it is 
voluntary thing, and it is many times a. glory or fame; 
but obedience is ever acceptable. 

| xNow the prothonotaries are ſervants of the court; 
ut I know the court will more remember whom they 
ewe, than who ſerves them; and therefore I pray, as 
the king commands, that the proceedings in this aſſiſe 
he ſtayed, and that the plaintiff be ordered to ſue to the 
king, if he will. 


judges 
I they 
tatues 
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No. VII. 


CAsE en the VALIDTryY of EQUITABLE RECOvert 


THE fellowing Opinions having fallen into the hank 
the Editor, and it appearing that they were given by Gentlem 
of the firſt Rank and Charadter in the Law, upon a ſuljef 
great conſequence, namely, the Validity of Equitable Re 
veries, it was thought that their Publication would be c 
able te the Profeſſion, 


CADE, 


a ſettlement made previous to the marriage ff 
D marques of Bath (then lord Weymouth) with he 
Elizabeth Cavendiſh Bentinck, lord Bath conveyed cert 
eſtates to the ear] Granville and lord Hyde, to the uk 
himſelf for life, remainder to the intent that lady Bl 
ſhould receive a certain rent-charge for her life by v 
jointure, remainder to truſtees for a term of 300 30 
in truſt to raiſe portions for younger children, remaind 
to the ule of the firſt and other ſons of the marriage 
| tal male, remainders over. 

Loxp Barn's eſtates being ſubject to ſeveral incu 
prances, there were three ſchedules annexed to the de 
ſettlement; the firſt of which contained a liſt of all 
mortgages which affected the eſtates that were ſettled! 
lady Bath and the iſſue of the marriage; the {ec 
contained a liſt of all the mortgages to which lord Ba 
other eſtates were ſubje& ; and the third contained a lil 

all the annuities which affected lord Bath's eſtates. 


8E ON THE VALIDITY OF EQUITABLE RECOVERIES, 


Iv order to indemnify the eſtates which were ſettled on 
iy Bath and the iſſue of the marriage from the incum- 


aces, to the earl of Kinnoul and the biſhop of St, Aſaph, 
{their heirs, to the uſe of them and their heirs, upon the 
lowing truſts, viz. upon truſt to ſtand ſeiſed thereof as a 
lateral ſecurity to protect lady Bath and her iſſue in the 
jet enjoyment of their reſpective proviſions and eſtates; 
in order that all the mortgage debts might be ſpeedily 
charged, it was declared, that the carl of Kinnoul and the 
op of St. Aſaph ſhould, by mortgage or ſale of all or a 
ficient part of the eſtates thus conveyed to them, raiſe ſuch 
ms of money as ſhould be neceſſary, firſt, to pay off the 
ortgages mentioned in the firſt ſchedule which affected the 
ates to be ſold; ſecondly, to pay off the incumbrances 
entioned in the ſecond ſchedule, which compriſed all the 


ve of f 
n that affoCted the eſtates ſettled on lady Bath and her 
e; and, laſtly, to pay off the remaining mortgages 


entioned in the firſt ſchedule ; and upon further truſt, that 
til ſuch fale or mortgage ſhould be made, the earl of 
innoul and the biſhop of St. Aſaph ſhould, by and out of 
rents and profits of the eſtates thus limited to them, pay 
eintereſt of the incumbrances mentianed in the firſt and 
cond ſchedules, and the annuities mentioned in the third 
hedule, And it was agreed, that after all the incum- 
ances mentioned in the firſt and ſecond {chedules ſhould be 
id, and after all the other truſts declared of the eſtates 
dnveyed to the earl of Kinnoul and the biſhop of St. Aſaph 
jould be performed, the earl of Kinnoul and the biſhop of 
t Aſaph ſhould ſtand ſeiſed of ſa much of the faid eſtates 
ſhould remain unſold or undiſpoſed of, and of the equity 
redemption of ſo much as ſhould haye been mortgaged. 
pon truſt, to ſettle and convey the fame (ſubject to the 
ities mentioned in the third ſchedule) to ſuch uſes. 

7 4 . 


4 


ances affecting them, lord Bath by the ſame deed con- 
ed other eſtates of great value, in Staffordſhire and other 
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and his eldeſt ſon, lord Weymouth (who had then attained 
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CASE ON THE VALIDITY OF EQUITABLE RECOVER, 
” 


intents, and purpoſes, as were declared concerning tig 
eſtates limited to lord Granville and lord Hyde, that 18 tq 
lord Bath far life, remainder to his firſt and other ſons in ty] 
male, | 

NEe1THER lord Kinnoul nor the biſhop of St. Alanh 
ever fold or mortgaged any of the eſtates thus conveyed b 
them, nor were any of the mortgages contained in the ty 
firſt ſchedules paid until the year 1787, when lord Ba 


his full age), joined in ſuffering a common recovery of th 


eſtates conveyed to lord Kinnoyl and the biſhop of dt. : 

Afaph : and the validity of this recovery having been * 
objected to by mr. HoLLIDAY, the following opinions wer 
given on the ſubject ; E. 
any. 
The 

IN the diſcuſſion of the marques of Bath's title to ki ja 
eſtates in Staffordſhire, in behalf of a mortgagee for 50,000... 
I have been led to conſider the nature of the truſt repoſed wht 
in the late earl of Kinnoul and biſhop of St, Afaph, iT! 
reſpecting the indemnity lands, of which the Staffordlirel 
eſtate conſtitutes a material part, Ma 
Fux complete legal intereſt in fee was unqueſtionably] x1, 
veſted in thoſe truſtees, who were directed to ſtand (ri{ MY n 
thereof, at different periods af time, for very different aui d 
uſeful purpoſes : Firſt, in the mean time and until the debts wy 
in the ſecond ſchedule, amounting to 127, 500l. werf 
actually paid, as and for a collateral ſecurity to protect the BN «, 


marchioneſs of Bath and her iſſue in the quiet enjoyment Wi « 
of the ſettled eſtates ; and in order that thoſe debts might Wl of 
+þe ſpecdily diſcharged, powers were given to the truſtees to lin 
raiſe the 129,500], by ſale or mortgage of the truſt-eſtats up 
Andit is declared and agreed between the parties, th un 
after 'fuch time as all the debts ſhould be entirely paid of, WW . 
and the ſeveral other truſts reſpecting the truſt-eltates WI th 
ſhould be fully performed, a new ſeiſin ſhould are m 


reſpecting ſuch of the truſt- eſtates as ſhould then remain 


unſold, 


£4386 ON THE VALIDITY OF EQUITABLE RECOVERIES, 


unſold, and the equity of redemption of ſuch part thereof as 
hould have been mortgaged, The earl of Kinnoul and his 


n tal co-truſtee were then to ſtand ſeiſed of both claſſes of eſtates, 


won truſt that they and the ſurvivor, and his heirs, ſhould 
nake an effetual ſettlement thereof reſpectively to the uſe 
of ſuch perſon, &c, as by reference to the uſes of the ſettled 
eſtates will veſt an eſtate of freehold in the marques for his 
je in ſtrict ſettlement, with a remainder to lord Weymouth 
In tail male. 

Tx1s brief ſtatement of the ſettlement in 17 59, leads to 
the ſtate of the truſt in the deed of 21ſt March 1789, and the 
xecovery ſtffered of the Staffordſhire eſtate, without the 
concurrence of the truſtees, and previous to the payment of 
ary part of the ſcheduled debts amounting to 127, 500l. 
The queſtion now is, Whether this recovery, ſo ſuffered, 


0 du has unqueſtionably barred the eſtate-tail and remainders, 
000! which were not to have exiſtence until ſuch time as the 
Pol BN debt were entirely paid? I am truly forry to find myſelf 
ah inder the neceſſity of differing in opinion with an eminent 
dlurg conveyancer on this queſtion, and beg leave to refer mr, 

Macnamara to the clear anſwer, by lord chancellor 
madly Hardwicke, in the great cauſe of Bagſhaw and Spencer, 
(ich BY which is too well known to ſtand in need of any ſtate of the 
it a caſe, — Per Curiam, The clear anſwer is againſt the reco- 
debe *yery ; becauſe the recovery by Benjamin Bagſhaw was be- 
webe * fore the debts were paid; and conſecuently while the fee 
Q the "remained in the truſtees, and he could not make a good 
ment * tenant to the præcipe. Now, if ſuch was the conſtruction 
might n of 2 deviſe under a will, ſhall it be ſeriouſly ſaid, that a 
ces to limitation of an uſe to the truſtees and their heirs by a deed, 
ates, BY won particular truſts, and for the moſt ſalutary purpoſes, 
tout BN until ſuch time as the debt of 127,500, was actually paid, 
d of, Wi ll not affect a recovery ſuffered before a ſingle x000l. of 
* the debt was paid, and while the fee remained in the 


emain 


znſold, 


truſtees ? I think too highly of the candour and abilities of 
the 28 who has given his approbation of the noble 


marques's 
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CASE ON THE VALIDITY OF EQUITABLE RECOVER; 


marques's title, to ſuppoſe that he will inſiſt that the forms 
recovery was unqueſtionably good. Two recoveries hay 
been already ſuffered, and a fine levied; yet unleſs th 
Staffordſhire eſtate is exonerated, not only from t, 
portions of 60,000]. to the marques of Bath's young; 
children, but alſo from the ſubſiſting annuities ; and unle 
after payment of the debts amounting to 127,500. anoth, 
recovery is ſuffered, I incline to be of opinion, that a cl 
and ſafe title cannot be made to meſſrs. Peele and Wilkest 
purchaſers. A further difficulty ariſes, with reſpect to ty 
powers of fale being exerciſed previouſly to there being 
three years intereſt of the 270,000. in arrear, under t 

following clauſ :'* And for the purpoſe of better ſecurin 
the ſum of 270,000). in caſe default ſhall be made in 
payment of the ſame ſums, or any of them, or the interel 
Hereof, for the ſpace of three years next after the 21ſt dy 
of September 1789, cuntrary to the meaning of anothe 
indenture of releaſ2 and appointment, then that the 
truſtees ſhould at any time within the faid ſpace of three 
years, with the conſent of the marques of Bath and lord 
viſcount Weymouth, ſell the Staffordſhire eſtate,” —Thi 
incongruity has, by fome ſtrange accident, like a reptile 
crept into the deed; and J am obliged to add, that the 
| confent of all the mortgagees to a ſale prior to an arrear d 
three years intereſt, appears to be neceſſary to perfeR the 
ſale of the Staffordſhire eſtate, One further obſervation is 
neceſſary in behalf of the lender of 50,0001, which is, that 
this ſecurity ſhould be derived from the eſtate of the 
vendors, in conſideration of his advancing 50, oool. part di 
the purchaſe money, ſince great danger and inconvenience 
have ariſen from veſting the inheritance in purchaſers for 
- fingleday, to enable them to make an immediate mortgage 
thereof for a conſiderable part of the purchaſe money. 


J. HOLLIDAY. 
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EE ON THE VALIDITY OF EQUITABLE RECOVERIES, 


THE preceding caſe and opinion were laid before ſir Jokx No. (2s) 
corT and mr, Mapocks, with the following quzre : 


* ARE you of opinion, that another recovery of the 


na ti 

ung: « Staffordſhire eſtate is neceſſary to be ſuffered before 
unles « à clear and ſafe title can be made to faid meſſrs. Peele 
nothe « and Wilkes, for the reaſons contained in mr, 
a cl: « Holliday's opinion, or not ? 


ces t 
to te 
bein 


ler t 
Curins 
in 
ntere} 
ft day 


WE apprehend, that another recovery is not neceſſary, 


We do not conceive that the caſe of Bagſhaw and Spencer 


miſhes a ſolid objection to this. In that caſe the principal 


weſtion was, Whether Bagſhaw was tenant for life or in 
ail? It was agreed that if he was but an equitable tenant, 
te was only tenant for life. But we apprehend that lord 


ardwicke, when he decided that he was tenant for life in 
quity, meant to admit that he was, before the debts were 


nother 

at ad, tenant ſeiſed of the preſent equitable freehold ; and we 
due not find, in that caſe, any principle to authoriſe its being 
d lo onſidered as lord Hardwicke's opinion, that he could not 


ave ſuffered a valid recovery in equity, with a ſon of 


This 

eptils WP! years of age, before the debts were paid, becauſe the 
at the egal fee was in the truſtees, On the other hand, we 
rear A pprehend lord Hardwicke's reaſoning to be to this effect: 
4 cell being contended, that he had not an equitable but legal 


tion 18 
18, that 
of the 
part d 


nience 


eſtate; and that, for that reaſon, the limitation to the heirs 
pf his body ſhould be held to veſt in him; lord Hardwicke 
then objected to the recovery, becauſe in that caſe his legal 
eſtate was an executory deviſe ; and he intimated, that it 
was an executory deviſe too remote; but whether tos 


remote or not, it was not a preſent legal eſtate, cither of 
freehold or inheritance, and therefore his recovery would be 
bad. He held him to be tenant ofa preſent equitable eſtate ; 
in which caſe, he ſaid, his recovery could not be good; 
becauſe, if his eſtate was equitable, he did not think the 
words heirs. of his body would enlarge it. And the caſe, 
ficrefore, proyes no more than this; That a perſon claiming 
un ler 


8 for 2 
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. CASE ON THE VALIDITY OF EQUITABLE RECOVER1z;, 


vader an executory deviſe of a legal eſtate, when all debt 
are paid, and when the legal fee is in truſtees for tha 
purpoſe, cannot ſuffer a recovery before the execute 
deviſe, if it is good, takes effect in poſſeſſion. But the cab 
does not prove, nor do we apprehend the court meant, tht 
where a perſon claims a preſent equitable eſtate to himſcl 
and the heirs of his body, or to himſelf for life, and to hi 
firſt ſon and the heirs of his body, but which is ſubject tox 
legal deviſe of the fee to truſtees for the payment of debt, 
ſuch perſon cannot in the one caſe by himſelf, and in the 
other by joining with his fon, acquire the equitable fee, 
ſabject to the legal fee. Bagſhaw could not do fo, becauk 
he was bare tenant for life in equity. We conceive that 
the caſes in 1. Vern. 13. and in 2. Chan. Ca. 78, 
(recognized in Legate and Sewel, in P, Wms.), and the 
principles that reſult from them and other caſes, authorize 
us in thinking another recovery not neceſſary, unlel 
it can be maintained that the marques of Bath was not 
tenant for life, eyen in equity; and lord Weymouth 
was not tenant in tail, even in equity, ſubject to the debts; 
and could not be ſaid to have even equitable eſtates, before 
the legal eſtates were to ariſe, The doubts, however, 
mr. Holliday are too reſpectable, if he retains them, to 
make it reaſonable to expect, that a purchaſer, when the 
purchaſe money 1s ſo conſiderable, ſhould not have them 
ſatisfied in the manner he ſhall finally adviſe, 
JOHN SCOTT, 


A JOHN MADOCKS. 


THE cafe was then referred to meſſrs. S1IDEBOT TO 
and Hot LI Ax, who gave the following opinion: 

A 8PRINGING uſe, or a ſpringing executory truſt, which 

f muſt have the fame conſtruction, is analogous to at 


Norfolk"; cafe*, executory deviſe, Each took its riſe from an inclination 


in the courts of law and equity to anſwer the exigencics d 


* It is intended to collect the ſeveral Arguments in this very important 
+ Cafe in a future part of this publication. 


men; 


lr ON THE vAIIDIT Y OF EQUITABLE RECOVERIES. 


zen, and to give them a power nearly of the ſame nature 
that which the law diſallowed, —of limiting 4 fee upon a 
„Each is attended with the fame conſequence, that a 
ne or recovery will not affect it. In ſupport of this 
pctine, we beg leave to tranſcribe a part of the argument 
lord Mansfield in the caſe of Goodtitle againſt Burten- 


W: 


« UNDOUBTEDLY a ſpringing uſe is, under a deed, what 
« a deviſe, upon which no eſtate can veſt at the time 
« of the teſtator's death, by reaſon of his having 
« primarily diſpoſed of the whole fee, is under a will. 
« Now, upon an executory deviſe, nothing can veſt, 
« till the fee-ſimple ceaſes to exiſt ; becauſe, as that 
« may continue for ever, it does, during its exiſtence 
« abſorb the whole quantity of eſtate, And fo, ia 
« favour of intent, the law ſupports the poſſibility in 
« the ſecond deviſee by conſtruing it a deviſe 
s executory:” 


See alſo the caſe of Lloyd and Carew, Prec. in 
Chzncery, 72, and Shower's Caſes in Parliament, 137, 
which clearly prove, that a ſhifting uſe under a deed cannot 
be barred by fine or recovery till it takes effect in poſſeſſion. 
In the caſe of Bagſhaw and Spencer, lord Hardwicke, after 
obſerving that the limitation was too remote to be 
conſidered as an executory deviſe, being aſter all the debts 
indefinitely ſhould be paid, which might in point of time 
exceed the compaſs of a life or lives in being, lays it down as 
a preliminary point, 


©* THAT the recovery ſuffered was before the debts were 

4 paid, and conſequently Bagſhaw could not make a 
© good tenant to the præcipe, to ſupport the recovery, 
© and to bar the contingent remainders. | 


T HESE, 
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- CASE ON THE VALIDITY CF EQUITABLE RECOVER, 


truſts, had not a transferable intereſt in him. 


THrxst, we have reaſon to believe, were the very words 
of his lord{hip, taken from his own hand-writing, and 
copied into a book now in the poſſeſſion of mr. Sidebotton, 

Ir it were neceſſary to comment upon the words of this 
deciſion, we ſhould fay, the recovery, being ſuffered before 
the event happened which was to give birth to the future 
executory truſts, could not operate to deſtroy them ; becauſe 
Bagſhaw, whoſe only claim was under thoſe executor 


From theſe great authorities we think ourſelres 

warranted in maintaining, that whether the limitations in the 
preſent caſe be conſidered as ſpringing or ſhifting uſes at la, 
or ſpringing executory truſts (and if they are none of theſe, 
we know not in what claſs of limitations to place them), 
they are not barred by the recoveries already ſuffered; 
becauſe at the time of ſuffering thoſe recoveries the event 
on which they were to take effect (namely, the diſcharge 
of the debts) had not happened. We therefore contend, 
that the learned counſel who have argued with great 
ability againſt the neceſſity of another recovery, by 
admitting that a perion claiming under an executory deviſe 
of a legal eſtate, when all debts are paid, and when the legal 
fce is in the truſtees for that purpoſe, cannot ſuffer a 
recovery before the executory deviſe, if it be good, takes 
effect in poſſeſũon, drew the inference for us, unleſs they 
deny the analogy (which in this reſpect we think too well 
eſtabliſned) between an 7 deviſe and à ſpringing 
uſe or truſt. 


Kt 
RADCLYFFE SDEBOTTAL 4 
JOHN HOLLIDAY. if 


THE opinion, No. 5, Cs been referred to mr Wil” 
 Mapocks, he gave the following opinion: 
1 DO not find, by the paper which was intended to be an I bi 
anſwer to the opinion on the marques of Bath's 4 U 


Nut, b ON THE VALIDITY OF EQUITABLE RECOVERIES, 


bt theſe propoſitions are doubted, upon which the queſtion 
pends, VIZ. 


and 
ton it, THAT if the legal eſtate of land is by a deed placed 
this ez truſtee, and the beneficial intereſt or equitable eſtate is 


4 for life, remainder to B. in tail; in ſuch caſe the 
quitable tenant for life, and remainder-man, can ſuffer a 
pod recovery, to bar the eſtate tail and remainders, without 
ke concurrence of the truſtee, in making a tenant to the 
pecipe 3 and that when the recovery is perfected, the truſtee 
ſtand ſeiſed in truſt for ſuch uſes as are declared of the 
reovery 3 and that ſuch recovery is ſtyled «an equitable 
overy,” or © a recovery of the equitable eſtate.” 


eſe a THAT if the legal eſtate of land is, either by deed or 
em placed in a truſtee, upon truſt, by mortgage or ſale to 
red; ie money for the payment of the debts of the party 


ly, or the debts mentioned in a ſchedule, and from and 
A payment thereof to convey the eſtates remaining 


tend, d, and the equity of redemption of ſuch as ſhall be 
preat mortgaged to A. for life, remainder to B. in tail; in ſuch 
| by aſe, if the truſtee enter, and receive the rents, and A. the 


tenant for-life brings his bill for an account of the rents; a 
court of equity, in ordinary experience, decrees an account 
bbe taken of the debts, and of the intereſt due upon them, 
ltinguiſhing between the intereſt due at the teſtator's 

bath (if it ariſes upon a will), and the intereſt incurred 
Ince his death; and (if it ariſes upon a deed with ſcheduled 
lebts) an account to be taken of the intereſt of the debts 
rerued ſince the date of the deed ; an account to bMaken 
a the rents received by the truſtee, and that out of the 
ents the intereſt incurred ſhall be paid; and that the 
reſidue of the rents ſhall be paid to the tenant for life ; 


incumbrances upon the lands. 
za, THAT in the above caſe, if the truſtee does not act, 


be an but the tenant for life enters upon the lands, and receives 
e, be rents, if a bill be brought by the remainder- man, or by 


8a tenant for liſe is bound to keep down the intereſt of 


the 
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. EASE ON THE VALIDITY oF EQUITABLE RFCOVTRNg 


the creditors againſt the tenant for life, the court dect 


keep down the intereſt of the mortgage, and to have the 


and practice of the court, founded in reaſon and natur 


an account of the intereſt in the manner above - mentiones 
and of the rents; and directs the intereſt to be paid out d 
the balance of rents; and the ſurplus rents, after keeying 
down the intereſt, to be retained by the tenant for life 
unleſs it appears that the eſtate is inſufficient to anſwer thy 
incumbrances. The truſtee does not commit a breach d 
truſt, though he has acted in part, and lets the tenant { 
life into poſſeſſion, if the eſtate is ſufficient in value. 

4th, IF a bill be brought for the execution of the truf 
of the deed or will, and the court directs the, debts to be 
raiſed by mortgage, the tenant for life will be directed t 


poſſeſſion of the eſtate and a conveyance. 
Tux conſequence is, that from the day, of the executic 
of the deed (if the truſt be created by deed), and from thy 
day of the death of the teſtator (if the truſt is created by 
will), the perſon who is to take the firſt eſtate of freehole 
under the conveyance directed to be made, takes th 
beneficial or equitable intereſt in the lands, ſubject to the 
exerciſe of the power given to the truſtee, of raiſing thi 
debts by fale or mortgage; and if the firſt taker is tenantfol 
life, he is bound to keep down the intereſt of the incum 
brances out of the rents, and to have the reſidue of the rent! 
for his own benefit: if the lands are of ſufficient value td 
anſwer the amount of the incumbrances, he is intitled t 
ſuch ſurplus rents from the date of the deed, where th# 
truſt is created by deed; and from the teſtator's dea be 
where it is created by will. vent 

Tis right does not depend upon particular deciſan er 
that can be named, but upon the conſtant uniform cou 


juſtice, and is as old as the court itſelf, 
Tux marques's cafe is a conveyance of the unſettle 
eſtates to truſtees upon truſk, to raiſe money to dichargt 


the incumbrances upon the ſettled eſtates, and in the me: 
time 


A 


pagk ON THE VALIDITY or EQUITABLE RECOVERIES. 
, * , | 


en dhe inculmbradites, and 
delt to ſuch truſt ; and after the purpoſes of the deed 
ſatisſied, to convey to the uſes of the ſettled eſtates, 
„ to the marques for life, remainder to lord Weymouth 
tail, Agteeably to the courſe of the court of chancery, 
e truſtees; lord Kinnoul and the biſhop of St. Aſaph, 
wermitted the marques to continue the poſſeſſion and 
<tipt of the rents of the unſettled eſtates, for the 
poſes of keeping down the intereſt of the incum- 
aces on the ſettled eſtates, and of retaining the ſurplus 
ats,to his own uſe. Now, unleſs by the courſe of 


It of 


T the 


ed ie court of chancery (within whoſe ſole ju iſdiction all 
e Hals are) the marques had an eſtate for life veſted in him 


1pdſſeſſion in equity; if he was not intitled to the bene- 
mlintereſt-in poſſeſſion, but all right to the poſſeſſion in 
n was ſuſpended until the truſt ſhould be fully performed, 


St. Aſaph were guilty of a breach of truſt; in permitting 
perſon who had no preſent right or intereſt in the eſtates 
continue in poſſeſſion, and receive the rents of the eſtates 
dthis/fime. - If the marques had not a preſent right under 
de truſt, he has received the rents from the time of his 
nage wrongfully : and if he received them. wrongfully 
ought to account for them, to be applied in exoneration 
te ſettled eftates. I purſue the notion of the marques 
t having: an eftate for life in- poſſeſſion (which is the 


d ſhew the abſurdities that follow from it: but there is 


eciſio ed in poſſeſſion of the marques till the ſettled eftate was 
cou acumbered ; that the limitation to the marques for life is 
nature ra ringing or ſhifting uſe, or a. ſpringing executory 
h or a future executory truſt ; that ſuch intereſts are of 
ſettle 5 nature with executory deviſes; and an ęexecutory 
bag afier all debts ene demi, 
meu aote and void. 


time Yet, J. * Ae Me it" 117 
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No. (5.) 


life, the reverſion for his younger children, the limitation 


( ſubject to diſincumbering the ſettled eſtates) the mai 


deed, upon the execution of the deed, viz. in thoſe who 


law; and in thoſe who had equitable eſtates, accordin 


CASE ON THE VALIDITY OF EQUITABLE RECOVEnr 


Ir this be true, then the limitation to the marque; 


his ſons, and all the remainders, are void ab initis: 


has all the unſettled eſtates back again; and he had 
occupation at the time he ſuffered the recovery 
commence after the debts ſhould be paid: but in the 
time this equitable fee ſimple was in abeyance, and did 
belong to any body, but was in aubibν,p It will be 
extraordinary if the ableſt lawyers in the kingdom ſhe 
approve of ſuch a ſettlement as that of 759 if the effel 
it was ſuch as is inſiſted upon. N 
Tux truth is, that all the eſtates, both legal and equi 
veſted in the ſeveral parties intended to be benefited by 


legal eſtates, according to the rules eſtabliſhed in co 


the rules in courts of equity; and the marques havin 
cquitable eſtate veſted in him in poſſeffion, accord 
the rules of courts of equity; therefore the marques, 
an immediate eſtate of frechold in poſſeffion, made 2 
tenant to the præcipe in the recoveries ſuffered. 


Lin. Inn, 21/t April 1790. | JOHN MADOC 
| THE opinion No. 3. having been alſo referred Wi tha 
Jonx Score, he gave the following opinion: me 


MAN of the principles here Rated are incontron: tru 
The inference which has been drawn from thoſe. priud * 


8 by different gentlemen *Eonſidering the Caſe, have 


however, very different: and it may be right to of © 
"that thoſe who habe differed from this opinion ha ® 
denied the analogy between executory deviſes and 
- tory truſts, and yet have by no means drawn the inf 
with which it is ſuppoſed they have furniſhed the g 
men who have written the above opinion. The i 


-- ing from Bagſhaw and Spencer, upon the very a 


riese ON THE VALIDITY OF EQUITABLE RECOVERIES; 


rques . lord Hardwicke, appears to me to be mn and no- 
tation thing can, in my judgement, mord clearly follow from lord 
tio; M Hardwicke's reaſoning, and from the reaſoning in the 
> Marg above opinion, than this i— That if this doctrine of analogy 
bad was ſuppoſed by lord Hardwicke to apply in the way now 
overyM contended for, all the reaſoning in Bagſhaw and Spencer 
was thrown away; for if the eſtate in Benjamin, being a 
legal eſtate, was too remote as an executory deviſe, it muſt 
have been too remote alſo as an executory deviſe of an 
equitable eſtate ; and it could anſwer rio uſeful purpoſe to 
enquire, Whether his eſtate was an eſtate for life, or an 
eſtate in tail ? But lord Hatdwicke clearly thought he had 
a good life eſtate in equity, which he could not poſſibly 
have, unleſs that was a preſent and not a future executory 
eſtate; for if it was a future executory eſtate in equity, the 
objection from remoteneſs was juſt as available againſt the 
equitable limitation as it would have been againſt a future 
executory legal eſtate. With much deference; I doubt 
whether it is not . confounding ideas, to term Bagſhaw's 
eſtate, or the eſtate now in queſtion, a ſpringing truſt, I 
cannot but think that, if the feaſoning in Bagſhaw and 
Spencer is to apply at all, as it muſt have applied in that 
Dod caſe, on the ground of remoteneſs to prevent Bagſhaw's 

taking any future eſtate, even in equity; ſo in this caſe 

(unleſs a material difference ariſes from the circumſtance 
rred i that the debts to be paid are not indefinite), it muſt deſtroy 
the whole of the limitations ſubſequent to that, to the 
ore truſtees 3 and the intereſt remaining undiſpoſed muſt reſult 
priul to thoſe who had it before the conveyance was made. 
After the debts are paid, there will be a ſpringing truſt to 
convey the legal eſtate to the parties, who appear to me, at 
this moment, to have an equitable eftate, though it does not 
authoriſe them to call upon the truſtees as yet to convey ; 
that is, a preſent equitable eſtate in ſo much of the property 
as is not neceſſary for the. execution of the truſts, for 
diſcharging which the legal fee has been given. And I 
dlink it will be found exceedingly difficult to ſay in whom 
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cas ON THE VALIDITY. or EQUITABLE RECOvenn, 


the equitable beneficial intereſt of fo much of the property 
as is not neceſſary to be ſo applied, at this moment reſides i 


it does not. reſide in the perſons who will hereafter have a 


right to clotbe it with the legal eſtate. If this fort gf 
conveyance is not to be conſtrued to veſt the Preſent 
equitable fee in the ſeyeral perſons who may hereafter be 
intitled to call for the conyeyance of the legal eſtate, which 
* created to enable the truſtees to pay the debts, ſubje& to 
the purpoſes for which that eſtate i is created, muſt not the 
gentlemen who, conſider this as a ſpringing truſt, and ata 
an immediate truſt, ſubject to thoſe purpoſes, further con. 
ſider, Whether, if it be a ſpringing truſt, a recovery, even 
at the time they mention, will do, unleſs it will be good by 
. reaſon of the eſtate which the authors of this conveyance 
had before it was made? In Bagſhaw's caſe, if lord Hard- 
wicke was right in thinking the limitation, if of the lega 
_ eſtate, too remote; could he have held that, after the debts 
were paid, Bagſhaw and his ſon could have ſuffered a good 
recovery of an eſtate in its origin too remote? If he coull 
not, and there is a ſtrict analogy b between future legal and 
future equitable eſtates, muſt not ſuch a limitation of 2 
_ future equitable eſtate be open to preciſely | the fame ob- 
- jeQion ? If it is not, this conſequence follows. — Thatif you 
give ſuch a future legal eſtate it is bad, becauſe you ſhall 
not tie up property fo long; z but you may, by giving a 
_ future equitable eſtate, tie it up to a period too remote to 
be allowed in the limitation of a legal eſtate. Upon thi 
ground i it ſeemed, and it ill ſeems to me, that lord Hard- 
wicke really proceeded i in the caſe of Bagſhaw and Spen- 
_ cer. He admitted, that if the limitations to Bagſhaw and 
the heirs of his body were legal eſtates, Bagſhaw would 
be tenant in tail, if the limitation was not too remote; but 
he thought the limitation was too remote, and therefore he 
would not conſtrue it to be the intention of the author of 
dhe gift to give a legal eſtate, when he muſt defeat the 
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ERIE: CASE oN THE VALIDITY. or AQUITABLE NT TRIES 
operty iſ therefore, an equitable eſtate : but if, by conſtruing it 
ides, {f equitable eſtate, he had meant, that in ſuch conſtruction 
have zt was to be taken a8 2 future ſpringing truſt, he had done 
ort of raching to fave the intention of the author of the gift; for 
neten Ie tame objection of remoteneſs would apply; and that 
ter he which, if a legal executory devife, upon that ground would 
which ave been bad, could not be good, becauſe it was a ſpring- 
ed u truſt: But I apprehend lord Hardwicke did not conſi- 
ot the iſ it as a ſpringing truſt, but as an immediate truſt eſtate; 
* not entitling, however, the parties to call for a conveyance 
- con. ehe legal fee till a future period; and I do not take his 


words to apply to an equitable recovery, if it had been 
hffered by Benjamin (who he held could be tenant in tail, 
becauſe his eſtate was an equitable eſtate), and a ſon who 
ud attained twenty-one. And I miſapprehend the caſe, if lord 
Hardwicke would not have held, that ſuch a recovery 


lege 

70 would have been a good recovery in equity, before the debts 
good were paid, becauſe the father and ſon would have had 
could tpechively a preſent and not a ſpringing equitable eſtate 


in ſa much of the premiſes as the truſtees ſhould not ſell; 

though he reaſoned, and undeniably, that if Benjamin was 
v be conſidered as a deviſce of the legal eſtate, it was a 
keriſe to him of a ſpringing future eſtate, where his 
beneficial intereſt could not be preſent, becauſe it was to 
canmence with his legal intereſt ; and where therefore, 
in his opinion at leaſt, not merely becauſe he could not 
make a tenant to the præcipe, his recovery would be void, 
but becauſe his eſtate, both in law and equity, would have 


pen- been too remote: and unleſs lord Hardwicke did think 
d the father had a preſent equitable eſtate, and not a 
by bringing | #8, merely becauſe he could not call for a 


conveyance of the legal eſtate till a future period, he could 
pot, updn his qwn principles, have held Benjamin tenant for 
ile in equity, but he muſt have held (upon his own 
principles | mean) that ke took no eſtate at all, becauſe he 
took under an equitable | limitation too remote. Upon theſe 
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CASE ON THE VALIDITY OF EQUITABLE REcOV ERH. 


grounds it appeared to me, that in lord Hardwicke's opinion 
Benjamin and his ſon, being 21, could have ſuffered a good 
equitable recovery, before the debts were paid, which 
would have veſted in them the equitable fee of ſo much of 
the property as ſhould not be fold by the truſtees: and, 
admitting the analogy between future executory deviſes of 
the legal eſtate and ſpringing truſts, it appeared to me, that 
courts of equity had not conſtrued conveyances of this ſort 
to be intended to create future ſpringing truſts, becauſe 
then ſuch limitations muſt be affected by the fame 
objection of temoteneſs as applies to future executory 
deviſes, which are too remote; but has conſtrued them to 
create preſent equitable eſtates, with a future right of 
calling for the legal eſtate; permitting a recovery to operate 
upon that preſent equitable eſtate, and holding it to give 
the party, who, if he did not ſuffer a recovery, could only 
call, at that future time, for a conveyance of the legi 
intereſt, according to the quantity of the eſtate which he 
took under the inftrument that created the truſt, a right at 
that future time to call for the legal fee in ſo much of the 
eſtate as the truſtees ſhould not have ſold. It was not, 
therefore, my intention to deny the analogy which has been 
mentioned; but to ſubmit, whether this is not an immediate 
equitable eſtate, inſtead of a ſpringing truſt ; and to aſk, 
it is not, how the ſpringing truſt in Bagſhaw and Spencer 
(admitting the analogy) could be good, when it was 2 
remote as the executory deviſe, which lard Hardwicke be 
would have been too remote. 


I nave thrown together theſe obſervations haſtily, but 


with a view that I ſhould at leaſt be underſtood, I hae 


before faid, that I cannot but admit that a purchaſer cannot 


be reaſonably expected to give up objections ſtated by u 
perſons as thoſe vyhoſe names appear to this opinion; but 
have much anxiety that this point ſhould be farther conll 
dered, becauſe I cannot too much ſuſpect my own opiniol 


upon luck a ad oftrongly diſcountenanced as it appear 
00 


CAS 


CASE ON THE VALIDITY OF EQUITABLE RECOVERIES, 


to be by the language of that upon which I have been obſerv- 
ing; and the importance of the point to the intereſt of 
the family, as to the eſtates not included in this purchaſe, 
makes it impoſſible for me not to ſay explicitly, that the 
title to the other parts of the eſtate muſt not be ſuffered, 
without further conſideration, to reſt upon any opinion of 
mine. 


| Lin. Inn, April 15, 1790. J. SCOTT. 


ALL the preceding opinions were laſtly laid before mr. No. (6). 


FEARNE, with this guere : 


u WHAT is your opinion upon this point? Are the 
« recoveries ſuffered of the truſt eſtates in 1787 bad, 
«K for the reaſons in meſſrs. StDEBOTTOM'Ss AND 
« HoLLIDAY's opinions; or not!“ 


To which he pave the following anſwer : 


Coup I have entertained a doubt on the point upon 
which my ſentiments are now required, after admitting 
| the principles and authorities noticed in the opinions of 
the gentlemen who have thought the recovery of the 
truſt eſtates inſufficient for the purpoſes intended by it, 
that doubt would have been removed by the reaſoning of 
the gentlemen who have differed from thoſe opinions. 
But, abſtracted from any other influence whatever, I could 


not have heſitated upon the principies and authority laid 


anon and reſorted to in the. premiſes, but in effect 
denied in the concluſion of the firſt-mentioned opinions, 
to conſider the recovery already ſuffered by the marques 
of Bath and his ſon, of the truft eſtates in queſtion, as 
valid and effectual for the purpoſe intended, as any future 
recovery, at any: other period whatever, could poflibly be, 
The allowed analogy between executory deviſes and 
future or executory uſes or truſts, I apprehend, denies our 
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| CASE ON- THE: VALIDITY OF EQUITABLE RECOVER1yg, 


ment of debts, not limited in point of time, would not 


future executory uſe or truſt, Lord Hardwicke's opinion 


. - the margues's eſtate for life, and his lady's jointure, which 


admitting validity to a limitation of the latter deſcription, ale 
that would be too remote under the ſhape of the former; 
and leads to the concluſſon, that if a limitation after pay. 


be good as an executory deviſe, it would be egually void 2g 1 


in Bagſhaw and Spencer, the caſe referred to and relied onin 
meſſrs. Holliday's and Sidebottom's opinions, tells us, in 
anſwer to what his lordſhip obſerves was argued, of its being | 
good as an executory deviſe, that it was too remote, being iſe 
after all debts indefinitely be paid; which might in pcin . uall 
of time exceed a life or lives in being, or any other time ihe del 
allowed by law, The direct inference from the above. Wi 
mentioned , concluſion, connected with this opinion of 
lord Hardwicke in the caſe referred to, I conceive, i 
that an executory uſe or truſt, after payment of debts 
unlimited in point of time, would be yoid as too remote, 
From theſe premiſes, therefore, I ſhould have concluded, 
that the truſt limited in the preſent caſe for a ſettlement ia F 
after payment. of the debts, directed to be raiſed by (al: Ne N 
of the lands now in queſtion, a payment unlimited :s d f 


to time, and which might not be made within any period bal | 


allowed by law for the executory deviſes, would have been Nd 
void as an executory uſe or truſt (except, perhaps, as ta he 


were confined to lives in being); and conſequently, that . * 
ſuch truſt, never coming into exiſtence or effect, could po 
be no more the ſubje& of any valid or operative recovery 
at any future period, than at the time of the recoveries 
already | ſuffered. - But that the truft, being void after pay- 
ment of debts, mult have reſulted to the marques of Bati, 
as ut diſpoſed of by him; and that the conveyance and 
recoveries by him, of courſe, made an equitable title after 
an ſubject to the truſt for payment of debts, which ci 
no room for the aid of any future recovery; this, I EH 
* been BY . upon che caſe, from che WW 


analy 


16 ON- THE. VALIDITY OF EQUITABLE RECOYERIES, 


nalgy between executory deviſes and executory uſes or 


On, 

%, and lord Hardwicke's opinion in Bagſhaw and 
ay. encer, conſidering the truſt in queſtion as future and 
not WMeeutory, after payment of the debts directed to be raiſed 


de truſtees. But a further attention to the reaſoning 
ion d deciſion in the caſe of Bagſhaw and Spencer, will 


no means indeed ſuffer me to conſider ſuch truſt as an 


in Wkrecutory or future truſt, giving no intereſt at all to the 
ing ects of it before the debts were actually paid; for the 
ing ie to Bagſhaw in that caſe was held to be an intereſt 


Wally veſted in him, ſubject to the truſt for payment of 
he debts ; both the Maſter of the Rolls and lord Hard- 
ncke agreed in that point, For the firſt conſidered it, 


| of ouch clearly a tryſt and not a legal intereſt in Bagſhaw, 
„ih as falling within the rule in Shelley's caſe, to give him 


n eſtate tail executed; whilſt lord Hardwicke, upon the 


ote, action between a truſt and a legal eftate, denied the 
ded, Miperation of that rule, and held that Bagſhaw took only an 
nent ere for life. To ſhew that lord Hardwicke agreed with 
lle e Maſter of the Rolls, that Bagſhaw's eſtate was veſted, 
d 2s u fuch as would have given effect to his recovery if it 
riod Wil deen an e/tate tail, we have to obſerve, that he 
been 


inded the caſe into two general queſtions :—Firft, 
tether the eftate deviſed to Bagſhaw was a truſt or 
kral eſtate? Secondly, ſuppoſing it a truſt, Whether 
| was an eſtate tail to him, or an eſtate for life only ? 
Upon the fir ft, he declared his opinion, that it was merely 
þ truſt in equity; and upon what had been argued in 
port of a legal gſtate, that it might be good by way of 
wcutory deviſe, his lordſhip aſked, ? But could Bagſhaw 
thereby take a legal eſtate ?”” To which he anſwered, he 
pud not, or did not if he might; and his deviſee could 
kt claim it from him. In affirmance that he could not, 
pd Hardwicke ſaid, it was too remote, being after all 
Kits paid. And to ſhew he did not if he might, 
Wt is, even ſuppoling it not too remote as an executory 


viſe, 


8 
As 4 


4 a; * 
m - 5 — 1 
- * > 4 & _ IS = . - — Bic 
= OD * . . — — 1 2 PX * 
h 1 4 4 9 

8 m — = Linh, 4 2 8 ag 4 * 1.4 4 va +4 A 
0 2 — EET: -at 2 

— T 4 2 — — . 2 as. — 

8 — — — 
_— * - 


— 
—— — 


” 
— 


22 
* 


3 
— 3 —_ 
+ 


99 
— # 
DV; 
— 
Sa 


= my 
dk. AC — 
8 
n 


Cn ee ů — an — 


— 4 = 
— — one rrr re —<—_-—_ 


— : 
"> Do 


— — — 


"CASE ON THE VALIDITY.OF EQUITABLE RECover;, 


recovery by bim was before the debts paid, arg, 


claim of Bagſhaw's deviſee, founded on the fubpeft 
of the eſtate deviſed to Bagfhaw being a legal 2 


Hardwicke ſaid, Bagſhaw's deviſee could not chin 
. eſtate from him, for it was 100 remote; but that a c 
anſwer, whether too remote or not, was, Becauſe the 
| Shy was ſuffered by him before the debts paid; 


| by way of executory deviſe, could be veſted in him, 4 
4 then, proceeds lord Hardwicke, «fuppoling it a gred di 


a would prevent its paffing by Bagſhaw's will;” al 
made it neceſſary, his lordſhip ſaid, for the plaintif 


his opinion), that all the fubſequent deviſes were u 
_ equity. But where in the name of wonder cout g 
the neceſſity for, where the avail of ſuch an adni a 


not veſting till after payment of debts ? Certainly ng 
for the ſame clear anſwer would have exiſted to 
plaintiff 's demand under that admiſſion, as under Mor li 
” ſuppoſition of an executory deviſe, viz, that the recofleonſ 
Was ſuffered before the debts paid. This truſt ther dw 
which lord Hardwicke held ' Bagſhaw to have tale gar 
the deviſe to him, and which he faid the plaintiff Wiley t. 
under the neceſſity of admitting, to avoid the abjettion f vin 
recovery having been ſuffered before the debts were paid, ¶ n 
of neceſſity have been a veſted truſt; to which lord 
wicke did not direct or conſider the ſaid clear 4 


i he ſays, « but 4 clear anſtber is, Becanſ⸗ 


0 ſequently whilft the fee was in the truſtees, ard 
& could not make a good tenant to the præcipe.“ N. 
what- was this a clear anſwer to? Moſt evidently to: 


way of executory deviſe. Under ſuch a ſuppoſition, | 


conſequently before his eſtate, conſidered as a legal 


« N law to Bagſhaw, THIs would prevent its paſſing 
&« his will; that is, ſuppoſing it a good executory deviſe 
« legal ęſtate, the recovery being ſuffered before it vel 


admit (what his lordſhip had juſt before declared to 


if thoſe truſts were alſo to be held executory and fu 


on THE VALIDITY OF EQUITABLE RECOVERIES. 


the recovery being ſaffered before the debts were 
at all applicabl:, and ſuch a one as reduced the 
wits of the caſe to what lord Hardwicke termed the 
nd and main queſtion; and of which he then pro- 


y to ed to a very elaborate diſcuſſion, viz. Whether Bag- 
pes eftate was an equitable eftate tail, or for life only? 
eat; is molt evident, that no occa/jon nor room could then 
on, Me exiſted for any attention at all 10 this queſtion, much 


k for the pains lord Hardwicke beſtowed upon it, 
les the eſtate deviſed to Bagſhaw had been held veſed as 
equitable intereſt, ſubject to the payment of the debts; 
x if not veſted, his recovery could not have operated 
don it, though it had been an eſtate tail; and as he 
dead without iſſue before the debts paid, it 
could take effect at all, any more than if the 
ik to him had never exiſted: the point, therefore, 
hat tate Bagſhaw took under the deviſe in queſtion, - 
ud not in any degree have influenced the right of the 
ties at the time of the diſcuſſion, under any other 
ſition. than that of its being a vefted intereſt ; 
nd ſuch” a one as, if held, an eſtate tail would have enabled 
lin, by means of his recovery, to have made that diſpoſition 
ff the eſtate under which the plaintiff claimed. If 
id Hardwicke had not actually affirmed that ſuch was 
his opinion, in the moſt direct and explicit terms, I ſhould 
jet have thought the important manner of his treating 
the queſtion, whether Bagſhaw took an eſtate tail, or 
for life only, would not have admitted a doubt of it. But, 
| [eco conſidering the uſe that has been made of, and the inference 
there an from, ſome expreſſions of his lordſhip's, without 
bal gerd to the context or circumſtances explanatory 
ntiff Wer their application, I cannot ſuppoſe his expreſſions 


intifts 
red to 
> truſt 
could 
admi 
nd ful 
nly ng 
ed to 


Inder 


mf rn meet with //5 attention, when ſupported by neceſſary 
pail, end obvious inference from context and circumſtances 


ord 
r at 


{ciſive of their application. His lordfhip, after declaring 
lis opinion that the deviſe to Bagſhaw was a truſt in equity 
that 
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that the argument for an executory deviſe would n 
anſwer the plaintiff's purpoſe, as the clear anſwer to 
was, that the recovery was ſuffered before the debt 
paid, and, therefore it was neceſſary for the plaintiffs f 
admit that it was 4 truſt in equity; proceeds to 10 
that the ſecond or main gueſtion (whether it is an equitah 
eſtate tail, or for life only, with contingent remainders j 1710 
the iſſue) depended on the conſtruction of the word 
« heirs of the body,” &c. as they ſtood in the will, wheth 
as words of limitation, or purchaſe : for if of limitati 
he was tenant in tail, and the RECOVERY was Coo 
IN EQUITY : if of purchaſe, be was tenant for life my 
and it (that is, the recovery) was void. Such were li 
lordſhip's words, according to the Feport of the c 
from which the quotation in meſſrs. H olliday's and Side 
bottom $ opinion appears to have been taken. I i 
ible, after this, to reſort to lord Hardwicke's doctrin 
in the caſe of Bagſhaw and Spencer, as an authority that 
the] limitation of an eſtate, after a truſt for payment 
debts, does not give an equitable veſted intereſt, ſubject 
to the payment of debts; that an eſtate tail after ſuch cn 
| _ is not an intereſt /o veſted, fo as to capacitate 
the ceſtui gue truſt of ſuch eſtate to bar it by recovery; s. 

is it poſſible, I ay, to conceive that lord Hardwicke e « 

held the ſuffering of the recovery by Bagſhaw before the ih cor 
lebts zuerę paid, a clear anſwer to the claim of Bagſhav's ſp <a 
gdeviſee, when he declares the effect of that recovery de- 
pended on the canſtruction of the words, © heirs of the body,” Wiſh 
in the deyiſe to Bagſhaw; for that if they were work iſ: 
of limitation, he was tenant in tail, and the recovery Mee 
was gead in equity Can any ſuch poſition be allumedas4 peo 
{ſerious inference from the caſe of Bagſhaw and Spence, Wi 
to be maintained a moment in the underſtanding of any man 
who will be at the trouble of reading the report of that 
Faſey and lord Hardwicke's argument and opinion t i 
1 have entered thus, perhaps, too tediouly | into the cat p 


#4 gs SG 


Ur ON THE VALIDITY OF EQUITABLE RECO VERIEE. 
Bagſhaw and Spencer, to ſhew the fallacy that may 
ind an inadvertent recourſe to particular ſentences or 
xs detached from their context and relation to the 
Termen or diſcuſſion in which they occur; and 
m n miſtaken indeed if, aſter reading the caſe referred to 
the opinions of meſſrs. Holliday and Sidebottom, any 
fefional gentlemen can diſcover what ſort of counte- 
ance thoſe opinions can derive from it. The apparent 
kudity of the reſort, from gentlemen of leſs profeſſional 
rafter and abilities, would have excuſed the attention I 
e now paid it. But when gentlemen of ſuch eminence 
character in the profeſſion will attempt to ſupport a 
jel. opinion. by a quotation from high authority, which 
ouch when taken i in a detached fate appears to apply, 
t when connected with a few preceding or ſubſequent 
es, in the place from whence it is taken, is found to 'be 
te foreign to the purpoſe ; I think it of ſome importarite 
the profeſſion to have the miftake clearly pointed out, 


tad a too implicit reliance on the reſpect attached to 


uch en names. a 
eite Tus ſolicitor general has expreſſed his doubt, Whether 
very; W's not confounding ideas, to term Bagſhaw's eſtate, or 


r eſtate now in queſtion, a ſpringing truſt? It certainly 
confounding of terms (which induces a confuſion of ideas) 
all a vESTED truſt (as that of Bagſhaw was acknow- 
wed and affirmed to be, and as that now in queſtion muſt 
on the ſame principles, I think, appear to be) by the name 
« SPRINGING tri. And it may be proper to obſerve, that 
expreſſion /pringing vs E, which occurs on this occaſion, 
N 263634 with that of ſpringing truſt, ſeems to be equally 
lee of correction as applied in this caſe; for the 
man ret intended to take effect after payment of the debts, 
wether veſted or ſpringing, could in no ſenſe come under 
| deſcription of ſpringing uſes : they were not uſes to 
le under the original conveyance to the truſtees, or to 


A thoſe conſequences prevented that might otherwiſe | 
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CASE ON THE VALIDITY OF EQUITABLE RECeyERI 


which thoſe truſtees: were to ſtand ſeiſed. No * the 
was to continue in the truſtees, until, and in order to, d 


cenveyance; they were no part of the uſes limited ly ih! 
to be ſerved by the ſeifin acquired by the truſtees under fl 


pletely veſted by the original conveyance. A fpring 
uſe, therefore, ſeems entirely out of the queition, unlcb 


| feriqus perſuaſion that a confuſion of terms, in any ſcien 
* tends to confound the ſcience ttjelf, by deſtroying 


" is the very grouhd-work of all knowledge: „ Namin 


o' 1 


i g * 


ſettling and conveying the ſurplus eſtates to the uſes dired 
after. payment of the debts. The uſes of ſuch new ſe 
ment and conveyance were not to ſpring from the origi 


eonveyance, but were to derive their exiſtence as uſes f 
the new ſettlement or conveyance, ſo to be made by | 
truſtees in whom the whole uſe and legal eſtate was © 


arbitrary or capricious uſe of words, ariſing from u . 

d ſultory or ſpringing ideas, can impart any ſhiſung rel 
. ſpringing quality to a uſe, where the conveyance from v = 
ĩt derives its exiſtence gave it no ſuch movement. I © 
not have noticed this exuberant freedom of tile, but fronfifi 


preciſion of ideas, that diſtinFion among its objects, wh 


« perdas, certt diſtinqtio rerum perditur,” 
Los RR VE, that the ſolicitor general has inſerted in 
opinion what ſtrikes me as an oblique parenthetical g 
of ridicule at any poſſible ſuppoſition of a material differ 
between the preſent cafe and that of Bagſhaw and Spe 
from the circumſtance that the debts to be paid in 
preſent eaſe are not indefinite. And ridiculons, I conce 
would be the attempt of any argument on that ground, 
ſupport of the validity of the limitations, after payment 

; thedebts, in this caſe, as a future executory tru/t, or api 
their veſting a preſent equitable int:reſt, as in Bagſhaw ? 
Spencer. We are to conſider, that it is not the unaſcerta 
quantum of the charge that renders the limitation, a 
payment of debts, too remote as an executory or fu 
© zntercft, it is the indefiniteneſs of the period or tin 
nt (that is; of the commencement of ſuch future ii! 


* 


* 


* 


(4SE ON THE VALIDITY OF EQUITABLE RECOVERIES: 


tat prevents its validity, The ſpecification of the debts to 
te paid advances not a ſtep towards limiting the period of 
their being raiſed and paid: that remains equally unlimited 
and indefinite, whether the debts be aſcertained or not; and 
lb” equally, in peont of time, exceed a life or lives in being, 
or any other period allowed by law fur executory eſtates ; 
nd, conſequently, is equally Hable to the objection of 
remoteneſs. If any difference exiſts between the preſent caſe 
and that of Bagſhaw and Spencer, from the cireumſtance of 
the debts in the preſent caſe not being indefinite, which can in 
ay degree influence the preſent queſtion, I apprehend it 
muſt operate intirely in favour of a veſted inſtead of future 
intereſt in the preſent caſe, and render it a /tronger cafe in that 
icing Wi veſpect than Bagſhaw and Spencer. If a limitation after 
ment of debts indefinitely, and where the unlimited 
extent of the charge leaves it . undetermined whether it 
may not exhauſt the whole truſt fund, and leave nathing 
for the ulterior limitations to attach upon; if ſuch an 
ntertain benefit, I ſay, is held to be a preſent veſted 
intereſt, where can be the room for doubt in a caſe where 
the definite limits of the charge, compared with the fund, 
diſcloſes the certainty of the preſent exiſtence of a beneficial 
intereſt, as the ſubject of the ulterior limitations ? 

As to the reference to the duke of Norfolk's caſe, and 
ſome obſervations of lord Mansfield to eſtabliſh the allowed 
analogy between executory deviſes and ſpringing or 
executory uſes and truſts, it is evident they are in ſupport 
of an opinion founded on ſuch analogy, viz. that what would 
be too remote as an executory deviſe, is equally ſo as a 
ſpringing uſe, or future executory truſt ; and, conſequently, 
that the limitation in the preſent caſe, after. payment of the 
debts unlimited in'point of time, and which might'exceed 

any periodallowed for executory deviſes (fo far, atleaſt, as it 
+ is not confined to lives in being), cannot operate as a 
ſpringing uſe, or future executory truſt, and can be valid 
only by way of a veſted truft, as in Bagſhaw and Spenoer. 
| This 
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This concluſion excludes the application of the referens 
made by the fame gentlemen to the caſe of Lloyd v. Car 
which, as it only concerns the inſufficiency of a recoveryt 
bar the ſhifting or ſpringing uſe, ſeems irrelative to d 
Preſent "caſe, until the previous queſtion reſpecting t 
exiſtence of a uſe or truſt of that deſcription here be deci 
in the affirmative; which ſeems utterly impoſſible, with, 
denying the principles reſorted to by meſſrs. Holliday a 
Sidebottom, reſpecting the analogy between an execute 
deviſe and a ſpringing uſe, and lord Hardwicke's opini 
in Bagſhaw and Spencer; and from which indeed it migh 
haye been expected thoſe gentlemen would have drawn th 
meceſſary inſerence themſelves, inſtead of referring that taſk 
as they have mo/tngentouſly contrived to do, to the ſolicits 
general and mr. Madocks; an inference too obvious to tt 
Itter gentlemen not to occupy the very fir? words of the 
Joint opinion, © that another recovery is not neceſſary.” 
Inn here cloſe my ſentiments on the caſe, þ 
Joining, as I moſt clearly do, in the ſame inference ſmu e 
the ſame principles. But I ſhall proceed through a ſri 
lines more, in order to notice a caſe or two in confirmatior 
of the doctrine, in the caſe of Bagſhaw: and Spencer, in 
regard to the veſting of an immediate intereſt under: 
limitation, aſter payment of -debts, in Wallis v. Crimes, 
1. Caf. Canc. 89. Upon a-conveyance by A. to truſtees in 
truſt, that if his ſon B. ſix months after his father's death, 
ſecured to the truſtees 500l. for the benefit of B. s younger 
children, then after ſuch ſecurity firft given tothe truſtees; to 
convey the lands to B. and his heirs, and amtil the time limited 
for giving the ſecurity to ſtand ſeiſed to the w/e of B.'s cli 
ſon, and in deſpalt of ſuch ſecurity on his (the eldeſt ſon's) 
. requeſt to canuey to him; B. being ih poſſeſſion mortgaged 
: the lands; and though he died without giving ſuch ſecurity, 
yet his mortgage was decreed valid againſt the defendant, 
his eldeſt fon : though it was contended that, in default of 
| - Fiving ſecurity, in fix months aker . 


1 on THE VALIDITY or EQUITABLE RECOVERIES, 


firſt to be given, before B. was to have any thing in 
i lands. Now this caſe was free from the objection of 
to thifemoteneſs, even if conſidered as a future executory truſt, 
ing no intereſt in B. till after the, ſecurity given, 
cording to the expreſs direction of the truſt, and yet it was 
44 to be in equity a veſted transferable interg in B. 
ect to the payment of the 5ool. even before any 
curity given. 

ln the caſe of North v. „ x. Caſ. Canc, 
bz, 78. (alſo reported 1. Vern. 13.) there was a truſt after 
t of debts for A. in tail, with remainders over; and 
i was held, that a recovery ſuffered by A. without the 

meurrence of the truſtees, barred the remainders. It is not 
ed noticed whether the debts were then paid, though it 
ears by the decree, as ſtated in Can. Caf. 78-9. that 

re were debts to be paid out of the money for which the 
tate was fold, by thoſe claiming under the recovery; 

boſe, however, might have been the debts of their 
or J. who ſuffered the recovery, as he deviſed the 

In for payment of debts and legacies, according to 

Vemon's report of the caſe. From the ſilence, however, as 

that point, we may” infer, that the truſt being after 

ment of debts, was not ſuppoſed to influence the queſticn ; 

nd it is a direct authority among others, that where the fru 

p conſidered ag veſted in thoſe caſes, the concurrence of 
ke truſtee is not neceſſary to the effect of the recovery, 

Andin the caſe of Baſkett v. Pierce (1. Vern. 226.), where 

mit dere was a deviſe in truſt to pay debts and legacies, and 

ds to A. in tail, who levied a fine, and died before 


on's) ite debts and legacies were paid, the lord keeper was of 
aged pinion, that the remainder-man was barred by that fine 
rity; d five years nonclaim, which ſuppoſed the equitable intajl 


h Ml pred, becauſe © partes finis nibil habuerunt,” 
5 g 0 8 * 
tees Vor. l, R 6 | fzz% 


yuſtees were to convey to the defendant, and the ſecurity 


ied in A.; for otherwiſe his fine could not have | 


— — * 


— — 


12 . 

4 * — * 8 

* — — 
. r * 
- 7 l pi * 
5 — 


by Y*-=2& $1 


x 


«©SVSL 


_” — N — 3 C 


— 4.4 . 2 -c <S — * 7 


4 * * I 
| wb "4" 6 A 22 
4 _—_ — a Pn . p — 


= o 
* of L » 2 — 32 1 on 
* — ——— 


— — 


the 


y + Fe . 
— "can Lok ht 
2 * 1 3 


Su © 
I 
& | 
4 
4 
F1% 
£3 1 
IF 
141 
$3 
X 7 
[1 
, 149 * 
1 1 
, 2d 4 
WE 
4 9 | 


< Gor = > oe 2, t 1 * 
* a i my 4 4 X 
"ITN 3 
8 * = 8 - * » 
2 


— * 
* — = 
3 
2 L1H 


GC — — — — — — — — 1 


| 
| 
| 
| 


CASE ON THE VALIDITY OF EQUITABLE RFCOVPRy 


amy obſtacle to the recovery, as I collect from hat is itat 


Here I may likewiſe notice, what is obſerved in the cy 
reported 2. Ventr. 346. where the teſtator ordered that 
his perſonal eſtate, after his debts and legacies paid, ſh 
be laid out in lands to be fettled as there directed: f 
reporter obſerves, that though it be ſaid the money wa 
be laid out AFTER all legacies paid, yet all befides wh 
feroes to pay the legacies ſhould be laid out preſently, Ne 
this ſeems very analogous to the conſidering the ſur) 
intereſt in lands ſubjected to debts, &c. as veſting preſent 
in the perfons to whom the lands are limited after paym 
of ſuch debts, &c. | 

"Int the caſe of Bale u. Cabana, 1. R. Wms. 145. a 

2. Eq. Abr. 309. the deviſe upon which the caſe aroſe v 

after payment of debts, and the recovery there was ſuffe 

by the deviſee before the debts were paid, according tot 

report of the cafe by mr. Viner, and ſtated 2. Eq. Abr.; a 

yet lord Harcourt does not ſeem to have conſidered thata 


of his decreeing the faid deviſee's ſhare to him in tai 
remainders over, becauſe that was thought more proper, b 
his own counſel, than an gſtate in fre. 

Tux next caſe I ſhall mention . appears not, I think, 
all deficient either in ſtrength of circumſtances or i 
weight cf authority. The caſe I; mean is that of Bar 


 nardifſton v. Carter, before the Lords in 1717, reports 

2. Brown Caſ. Parl. 1.; where the teſtator, after empoweriq qu 
his executors to receive the rents and profits thereof, ſu 
diſcharging his debis in aid of other funds, deviſed cem 
manors, after ſuch time as his debts and legacies pouli A 
paid by the rents and profits thereof, to his uncle E 


Armyne for life; and if he ſhould have any iſſue mak 
ten to ſuch iſſue male and his heirs for ever and i in cak 
be leſt no iſſue male, then, after ſuch tin as hit debts ant 
degacies were fully paid, he deviſed one of the manors to his 
nephew Style i in fee, and the 'other to another nephew i 


fee ; and tae teſtator i in his will declared, that his debe 
Wele 


* o THE VALIDITY OF EQUITABLE RECOVERIES, 


e only thoſe which were mentioned in a ſchedule, and 
more. The teſtator afterwards mortgaged one of the 
anors for 40001. and out of that money paid off all the 
leduled debts; and afterwards by a codicil deviſed ſome 
z-purchaſed lands to his ſaid nephews in fee, and died, 
wing the faid mortgage of 4000]. undiſcharged. Upon 
he hearing of the cauſe before the lords, three queſtions 
ere made for the opinion of the judges :— Firft, Whether 
de will did extend to include all the debts of the teftator ? 
o which their opinion was delivered, That it did extend to 
clude all his debts.—Secondly, Whether the eſtate for 
fe was veſted in Evers Armyne at the time of the recovery, 
fre all the debts were paid, ſo that he could make a tenant 
þ the precipe ? Upon which the unanimous opinion of the 
udges, after being allowed till the next day to conſult upon 
a3 a queſtion of great importance, was, That the eſtate for 
ie was veſted in Evers Armyne at the time of the recovery. 
Thirdly, Whether the remainder to Style was of that 
mature to be barred by the recovery? To which the opinion 
f the judges was, That the ſame was only a contingent 
minder. 
lr there ever was a caſe where the words of it ſeemed to 
exclude any other conſtruction than that of a futur 
ſpringing uſe or executory deviſe, this certainly was ſuch a 
one. The medium of a truſt was entirely out of the 
queſtion, and the ſe was expreſsly poſtponed, not merely 
in point of intereſt, but in paint of time, till after pay- 
nent of debts and legacies; for the deviſe to Evers 
Armyne was, aſter ſuch time as the debts and legacies 
ſould be paid, &c. and the fame words are again uſed 
in ſhe deyiſe to Style. There was not even any actual or 
ulufruftuary benefit left to any of the deviſees in the mean 
ime, as the payment was directed to be aut of the rents and 
prifits, and conſequently no enjoyment left to them till aſter 
fuch time as the debts were paid. Beſides that, this was a 
ale in which the judges might be expected to go the 
R2 utmoſt 
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utmoſt length in ſupport of the conſtruction of an executor 
deviſe, to prevent the deſtruction of the limitation to the ne 
phew Style, which was effected by the recovery of the texay 
for life, under the conſtruction of a contingent remainder, 
THERE is one more caſe I ſhall notice, which i 
that of Strong v. Teat, in the king's bench in Irclan 
and afterwards in the king's bench here, reported 2. Bun 
912.3 where upon a deviſe to the teſtator's wife of lands t 
the uſe and purpoſe that ſhe might by ſale raiſe ſo mud 
money as might be ſufficient to pay off and diſcharge ſuch d 
his debts as ſhould not be paid out of his perſonal eſtat 
and as to the parts remaining unſold to the particular uſe 
ſpecified in the will, the court in Ireland held, that the 
reverſion in fee of certain ſettled lands paſſed by that will 
and that the wſes: were legal eftates executed, ſubject to 
charge for the payment of the debts (if any), and to a poi 
in the wife to ſell for that purpoſe ; and were good at law, 
though deviſed after an indefinite payment of ſuch debt 
| &c. This judgment indeed, with reſpect to the reverſn 
in fee of the ſettled lands paſſing by the will, was reverſed by 
the king's bench here, and upon appeal afterwards affirmed 
by the houſe of lords; but ſuch reverſal did not medde 
with or affect the opinion of the Iriſh court, in reſpect to 
the operation of the limitations after payment of debts 
Lord Mansfield, upon the arguments in the king's bench, 
took occaſion to notice the diſtinction between that caſe and 
Bagſhaw and Spencer in relation to that point, and to 
- ſuggeſt what ſhewed the inclination. of the court to ſupport 
. "thoſe limitations on any admiſſible ground, if the deciſion 
| bad turned upon that point. 
Taz two laſt caſes, it is true, were of legal eſtaten d 
uſes executed, inſtead of truſts or mere equitable intereſt 
But 1 think they. do not for that reaſon bear leſs on the 
preſent queſtion ; for if the law admits a limitation r 
payment of debts to veſt immediately, ſubject to the charge 
what ſhould prevent equity from following it, and adopting 
the fame conſtrution ? 


I SHALL 


r ON THE VALIDITY OF FQUITABLE RECOVERIFS. 


| $HALL content myſelf with one further obſervation, 
ich is, that in caſes of this nature there is nothing more 
confine the effect of the words from and after, or when, 
a in conſtruction, to the time or actual commencement of 
r intereſt introduced by them, than there is in the 
non limitation of an eſtate to a man for life, and from 
u after his deceaſe then to another, &c. They only denote 
he order or courſe of the ſeveral intereſts connected by 
hem, expreſſing the priority or preference of the ante- 
vent, and the poſteriority or ſubjection of the ſubſequent, 
| point of uſufructuary prevalence or effect, without 
xeventing the latter from a concurrent operation in 
ching immediately as veſted and transferable intereſt 
a preſent ſubſiſting fund. 
COoNSIDBRING the data furniſhed by the gentlemen 
xm whom I cannot help differing in opinion on this caſe, it 
ligt be expected that I ſhould apologize for the prolixity 
i my paſſage to a concluſive anſwer to the query propoſed 
v me upon it, which at length is this: I am of opinion, 


at the recoveries ſuffered of the truſt eſtates in 1987 are 
not dad, for the reaſons in meſſrs. Sidebottom's and 
flolliday's opinions; but that thoſe recoveries are good 
md valid, por the principles and authorities referred to in 


tbe opinions, and what I have further noticed on the 
jubjet, 


Bream! 5 3 1 
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No. VIII. 


The OPINION of the Hon. CHARLES YO} 
touching Lord CLIVE's JAR, taken by Mies 
Cour of DireeToRs, and read to the GExEAH Nis 

Couxr of PROPRIETORS, held at Merchant [bo 
 Taviors-HALL, on Wedneſday, May 2, 1764. 


HERE are two queſtions to be conſidered in thi" (u 

caie. The firſt (in order) is the juriſdiction of th 

court of chancery. The fecond is, upon the merits of H= 

demand. I will conſider the merits of the demand in iP 

firſt place ; becauſe if lord Clive is intitled in juſtice to th | 

rent iſſuing out of the lands granted by Meer Jaffier to th Ii 

Company, they will (as they ought) turn chancellors again 

* themſelves, and not think it for their honour that the rel 

prayed ſhould be denied merely upon a defect of juriſditoM-® 

in the court of chancery. 

Ax» I muſt own, after conſidering this queſtion, upe 

the pleadings and papers laid before me, I have no doubt 

| upon the right of lord Clive to the rent or jaghire demand: 

| The grant of the lands to the Company was made by Me: 

Jaffier in the year 1757 (out of which the rent was teſerve 

to him as nzbob of the province). The rent fo reſerved 

was aſſigned by the nabob to lord Clive in 1759. Both 
grants flowed from the ſame authority; and therefore in 

queſtion between the Eaſt-India Company as grantee oi . 
the lands from Meer Jaffier, and lord Clive as grantce d, 

the rent, it appears to me immaterial to enter into ſuchi . 

objections as might be made, either by the Mogul or the fb 

ſucceſſors of the nabob Meer Jaffier, to the form Oy. 

ſubſtance of thoſe grants. They both claim and derve 

under the ſame grantor ; and the Eaſt India Compal 

cannot raiſe an objeRion againſt the grant to lord Clive 

founded on the want of right and power in the nabob, = | 


us, YORKE's OPINION .ON LORD CLIVE'S JAGHIRE. 


not impeach their own. If lord Clive, as a ſervant of 
be Company, had been bound by covenants or bye-laws 
gt to accept any rewards from the Indian princes or 
ferior ſovereigns in the Mogul empire, or from the 
Mogul, without licence of the Company or Court of 
Directors (even for ſervices performed to thoſe princes 
vt immediately relative to the commerce of the Company), 
[ ſhould have thought that he would have been bound by 
1 covenants or bye-Jaws to renounce and relinquiſh 
hrewards or advantages; and he might have been liable, 
uch caſe, to damages at law, or to an account in a court 
equity. But I am of opinion, that the queſtion of right, 
i this inſtance, is to be conſidered not upon the ſtrict 
wſolute merits (acc ing to the laws and conſtitution in 
the Mogul empire), but relatively, as between the Eaſt 
India Compai:y, he grantee of the lands from Meer Jaffier, 
nd lord Cliye, the grantee of the ſame nabob, of a rent 
ung and reſerved out of thoſe lands, when granted to the 
Company. And I am alſo of opinion, that this queſtion 
ght to be determined between his lordſhip and the 
Company. upon the fame principles as the like queſtion 
* would be determined ariſing between the owner of the 
oh ands in England ſubject to a rent, and the grantee or 
„. Agne of that rent, in a caſe where both parties derived 
a ay tom the fame original - grantor. As to the queſtion of 
ſerve ſuriſdiction, I have Already ſaid, that J am ſatisfied: if the 
| Bot dreftors and proprietors ſee fic. merits of lord Clive's 
As &mand in the ſame light in which it ſtrikes me, they will 
nr turn chancellors againſt themſelves; Tt is for the honour 
wwe othat great Company to act upon ſuch principles, not only 
with foreign merchants, trading companies, and foreign 
7 * fates and ſovereigns, but with their own ſervants. I muſt 
2 þ lay, however, that I have no doubt upon he pon of ot 
Jer tion in chancery, 
2mpanſ 
Clive, 
which 
wil 


n rem, but in perſonam , : and therefore if the defendant 
(the Eaſt-India Company), againſt whom an account of 
_ the 


, 4 


Tnar court, as a court of equity, acts by its decrees, not 
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MR. YORKE'S OPINION ON LORD CLIVE'S jAchn 
the profits of the land is prayed, is ameſnable to the proc 
and juſtice of chancery (as moſt certainly the Company i 
the only queſtion to be confidered will be, Whether 
rehef prayed by the plaintiff is ſuch as can be given by t 
court againſt the defendant? Now the relief prayed 
merely by way of account of rents and payment of t 
_jaghire, in a caſe where it is not ſuggeſted or pretends 
. that the ſervants and receivers of the Company in India are 
or yet have been, interrupted in the receipt and perception; 
theſe rents; and therefore the bill is brought by lord Cl 
in chancery, in the ſame manner, and upon the {any 
_ grounds, and may be entertained by the court upon th 
fame principles, as in every caſe of a demand by the grantee 
of a rent or annuity iſſuing out of lands, againſt the own 
of ſuch lands, for the arrears. and growing payments 
which juriſdiction might be exerciſed between 11 
reſident in England by way of account, whether the! 
lay in Ireland, or the plantations, or in any other country 
The reaſon is, becauſe the defendant in all theſe caſes, ſo f 
as the rent or annuity extends, is to be regarded as 
truſtee, bailiff, or receiver for the plaintiff. And I am of 
opinion, that this juriſdiction js exerciſed merely b 
the parties reſident and ameſnable to the proces of the 
court; that is, it acts in perſanam, not in rem; nor is to be 
compared with caſes of title, where the court decrecs 
poſſeſſion or title-deeds to be delivered up, or perpetul 
injunction to quiet poſſeſſion; or where it directs iſſues of 
fact to be tried by juries at common law, upon boundaries, 
or upon the validity of deeds or wills, in reſpect of the 
execution of them, or their validity as inſtruments. In 
caſes of this latter kind, the court, both by its-interlocutory 
and-final decrees, in ſome fort, gives relief upon the merits 
of the ſtrict title to the thing in queſtion. But the relici 
prayed by lord Clive's bill does 27 qe any ſuch 
queſtion or conſideration. . 

Uros the whole, I am of opinion with the plaintiff, bot 
upon the merits andthe juriſdiction. 

, 1764. C. YORK E 


OPINIONS ON LORD CLIVE'S JAGHIRE» 


, OPINION of Sir FLETCHER NORTON #. 


[HAVE always been of opinion, from the firſt reading 
this caſe, that it was moſt adviſcable for the de- 
wants to ſettle this diſpute with ford Clive upon the beſt 
ps they could; for I think, both as to the point of ju- 
W&ion, and the queſtion upon the merits, there can be 
fende made to the bill; and I intended to have given 


tion oF full opinion, with my reaſons for it; but being called 
Cb my opinion in haſte this morning, I have not 
: (am 1 it. 

on ti FLETCHER NORTON. 
anten - Inn, 24 May, 1764. 

owne | 


A. DUNNING's OPINION. 
LHAVE given this caſe tlie beft and fulleſt conſidera- 
In La able; and I am moſt dearly of opinion, that 
e claim has no foundation in the Mogul conſtitution; is 
Ny prejudicial to the intereſts of the Company; con- 


try to every ide of the duties of the relation the plaintiff 
re to the Company; and that his lotdfhip's pretenſions 


ecrecs WE the court had juriſciction, which I think it has not) 
petual x not to be ſupported upon any principles of muhicipal 


vor natural juſtice.” As to the latter part of the queſ- 
n if the ſuit ſhould be perſiſted in, the Company has 
ing more to do than to prove ſuch of the circumſtances 
Ut tel on in their ſence, 9 are not admitted in the bill. 


utor J. DUNNING: 
"= 4er, Abril 30, 764. 
8 | Thür and the foregoing Opinion were printed in 1773 at the end of 


ur Clive's Letter to the Proprietors of India Stock, and the fubſequent 
ons were alſo — ſame a inne xes do m mann 
Clive's Letter, : 2 | . % * 7 * 
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orINiIoxs ON. LORD CLIVE'S JAGHIRE, 


Mr. HOSKINS's OPINION. 


THIS caſe is very uncommon, and is attended wi 
ſome difficulties. But, ſuppoſing the facts containe 
in the defendant's anſwer can be proved, and particy 
larly the account given therein of the nature and te 
nure of the lands granted to the Company, the depoſing 
the nabob Meer Jaffier and the ſucceſſion of a new nabch 
I am of opinion that the grant to lord Clive, ſuppoſing i 
to have been originally good and legal, and regularly made 
is now become invalid; and that either the Great Mog 
or the ſucceeding nabob became intitled to the rents no 
claimed by lord Clive from the Eaſt India Company, au 
that therefore his lordſhip has no right to theſe rents, 

I am alfo of opinion, that the court of chancery he 
has no power to determine this queſtion concerning lor 
Clive's demands, as the fame is not of a perſonal nature 
but one for rents ariſing out of lands in India (the ropa 
of which is, by the bill, charged to have been granted þ 
the late nabob to the plaintiff, lord Clive, during his lik} 
and therefore ought to fall under the juriſdiction of th 
courts of the Great Mogul, of whom the lands are hell, 

Ax therefore I think that it is by no means faf: 
prudent for the Eaſt India Company to pay any mort 
money in conſequence of the grant to lord Clive, till ug 
hearing of this cauſe, which cannot be till it is regular 

' ſet down after the return of one or more commiſſions i 
examining witneſſes in India, touching the matters c 
tained in the Company's anſwer ; tee | 
validity and effect of the grant to lord Clive. 

I am alſo of opinion, that if the court of chance 
ſhould make any decree in lord Clive's favour, with re 
pect to the rents reſerved; yet, conſidering the uncertali 
and precarious ! title which his lordſhip may have to took 
Jands or rents he ought to be directed to give good ſec 

ſi 


6 


oOpINons o LORD CLIVE'S JAGHIRE: 


y for ſuch rents as have been paid by the Company to 

«uſe, or as ſhall be paid for the future under ſuch decree, 

bring the time the Company are in the peaceable poſſeſ- 

n of ſuch lands. | Br 
EDMUND HOSKINS. 


naln's-Inn, Nov. 16, 1763. 


Mr. EYRE's OPINION. 


THIS is a very new and a moſt extraordinary caſe; 
[have taken all the time that could be allowed me to 
kink of it. My opinion upon the merits of this caſe, 
s they appear in the bill and anſwer, is, That the title ſex 
bp by the plaintiff is ſuch as neither the court of chan- 
if it had juriſdiction, nor any other court of civil 
| 1 upon the face of the earth, can admit of. The 
nſtitution of the Mogul empire muſt decide upon the 
f s Claim, as ſtated by the bill, wherever it can be 
dputed ; and that conſtitution allows not of alienation of 
he imperial rents by a ſubah for any purpoſe whatſoever, 
As the cauſe now ſtands, I apprehend that the bill muſt 
te diſmiſſed for want of a title in the PRI and for 
vr of juriſdiction in the court. 
ut inclined to think that the plaintiff's true title is 
the ſword z but this he could not reſt upon, becauſe the 
benefit of it in that caſe muſt go, according to the law of 
mtions, to thoſe whoſe ſword it was. 

Ir, according to the conſtitution and municipal laws of 
de Mogul empire, a ſubah's grant was valid againſt both 
lim and the Mogul, it would remain a queſtion between 


Cit; and I am of opinion that the court of chancery 
would not heſitate to pronounce, that a ſervant, having 


de care of the Company's affairs in Bengal, and armed 
| 8 2 with 


be plaintiff and the Company, Who ſhould have the benefit 
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OFINIONS ON LoRD CLIVE'S JAGHIRE, 


with their power, acquiring by means of that power 
grant of a lordſhip of lands held by the Company, and 
a large revenue iſſuing out of theſe lands, acquired it f. 
the Company, and not for himſelf. The Company we 
+ in a Nate of vaſſalage to the Mogul, in reſpect of the t 
ritory which the plaintiff had procured for them, x | 
which it may be remarked the ſubah has power to pr: pak 
though he has no power to grant the imperial rents, If be 
was practicable to relieve them from it, it was the pla 
tiff's duty to procure them that relief. If the grant 
conſidered as a truſt for the Company, they are relieved 
if not, they only change their maſter, and become yall 


to their own ſervant. The court of chancery would nd N 
endure that a ſervant ſhould thus take care of himſelf =" 


the expence of the Company. 
- THE pretended attornment ſet up by the bill make 
Saint the plaintiff; he was himſelf preſident when t 
rents were apportioned and the payments regulated. T 
payments made to his agents after he left. India, will weig 
very little in ſuch a caſe. The time the Company took 
deliberate upon this great queſtion, the diſtance and diff 
culty of communication: conſidered, was not unreaſonable 
and the not ſtopping the payments till they had well con 
ſidered the. matter, certainly does not make againſt u 
Company. 
Ir does not appear by the anſwer, but I take it to bt 
| clear, that the Company's charter excludes all perſons fro 


acquiring, property, &c. in India, without their conſent 
this will have great weight in the argument, and ſhc 
be made a part of the case. 


Midale-Templa, May 1, 1764. 


JAMES, EYRI 


Mr 


errors ON LORD CLIVE'S JAGHIRE, 


er 

- 4, Mr. THURLOW's OPINION. 

! "I t AM of opinion that the locality of the ſubject in df. 
te, which is territorial dominion, and magiſtratical 

we ank in the empire of Hindoſtan, is a direct and everlaſt- 

* ke bar to the juriſdiction of the Englifh chancery; not 

ay becauſe the ſubject lies out of the reach of their 

Ls xoceſs, but becauſe it lies within the full and abſolute ju- 

8 ion of another imperial crown. 

* THAT mere and fingle circumſtance, &“ that the land 

an out of proceſs,” raiſes in my mind no ſort of objection 


v the proceeding of the court; becauſe, while the de- 
kndant refides within the realm of England, and fo within 
rech of its proceſs, he may be compelled by that court 
v diſcharge his conſcience in reſpect to every kind of 
contract in which he has bound it. The only ſerious dif- 


of juriſdiction, has been ſuch as ſprung from the nature of 
the ſubje&t in queſtion, and from a ſuggeſtion that it was 
hound by different laws and rules of juſtice from thoſe 
maiſed in England, and which the chancellor could nei- 
ther take notice of here, nor controul there, To avoid 
this objetion, -in the caſe of Ireland, the court argued 
that it was a conquered country, a member of and ſub- 
| to the government of England; that appeals lay from 
thence hither, and fo notice might be taken here of their 
us. Nay, in other conquered provinces, and even in 
rums deſcended to his majeſty by relation of blood, 
It may with ſome tolerable countenance be inſiſted, that 
the keeper of the royal conſcience may find real rights, 
though not by direct proceſs, yet by compulſion, upon 
de perſons of his ſubjects found within this realm of 
England, 

BeyonD this, perhaps, it is eaſy to put caſes of perſonal 
contracts, in which the court would receive evidence of 


4 83 the 


feulty which T have ſeen oppoſed to this extenſive claim 
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QPINIONS ON LORD CLIVE'S JAGHIRE, 


the laws and cuſtoms of a country quite foreign and in 
dependant, in order to explain the terms and force of ſuch 
a contract; becauſe ſuch contracts are in a peculiar an 
very proper ſenſe ſaid to follow on the perſon, and the 
execution of them muſt moye and be obtained from the 
perſon. 

Bur if the contract were concerning a real ſubjes 
always extant in a foreign independant country, always relat 
the actual diſpoſition of their juſtice, I ſhould think ul © 
Engliſh court of chancery ought not to interpoſe in 
Firſt, in reſpec of the relative inability and (incompetence 
of the court, it is extremely difficult for the greateſ 
ſcholar, merely by reading, to have that expertneſs in the 
laws of a foreign country, which every citizen hath in his 
own. The greatneſs of this difficulty is exceedingly ma 
nifeſt in the works of the moſt eminent ſcholars in othe 
parts of Europe who have taken occaſion to treat of ou 
laws and cuſtoms; and yet they are written and ſtand 
much commented upon in books, Here the chancellor ig 
ſuppoſed able to make himſelf a complete judge of a 
unwritten law, merely by hearing evidence concerning it 
in the courſe of one cauſe, Secondly, in reſpect of the 
abſolute inability and direct incompetence of the coun 
the ſubject itſelf remaining in the diſpoſition of a tri- 
bunal over which he has no fort of controul, may be dif 
| poſed one way there, while he is compelling the party ii 
| diſpoſe it another way here, and all the inconvenience 
would reſult of claihing juriſdictions, I 

Now ſuppoſing that according to the conſtitution ſig-· » 
geſted. for. Hindoſtan by lord Clive, contrary to every © 
hiftory; the nabob of each province had in him imperial * 
and ſovereign power and hereditary eſtabliſhment thercinW © 

notwithſtanding the emperor's treaſury, courts of juſtic * 
Duannee judges, and other miniſters, have their office | 
there; and ſuppoſing the zemindars poſſeſſed their lands by 
- rules of a known law, and ia perfect ſecurity, notwith- 

ſtandug 


waz 


OPINIONS ON LORD CLIVE'S JAGHIRE, 


anding the nabobs and omrahs have power, as the bill 
gilts, of taxing their zemindars as they pleaſe ; and ſup- 
wing the ſeveral inſtruments, and the whole deduction 


and in 
of ſuch 


jonable manner than it is alledged ; I am ſtill (with great 
reſervation of deference to better judgments) of opinion, 
that the court of chancery here cannot ſtrip a rent of that 
zation which in point of title it bears to the land, ſo far 


wa 
oY x to decree upon it, any more than an action could be 
1 maintained here for the uſe and occupation of lands in 
Ra: France. I think it would be unequal, if the plaintiff were 
created” te ſue in the mayor's court of Calcutta, and the 
in ut itſelf ſeems to be as incompetent as any court here; 
\ in H for the ſame reaſons both parties are, with reſpe& to 
ly an de matter in queſtion, ſubjects of the Great Mogul, and 
1 othed bis court will decide between them with as much indif- 
of ou ference as between any other ſubjects. The cazy of 
1 ſtad Dehli ſeems to be the only competent judge on earth 
-ellor et this queſtion, unleſs the relation it bears to the em- 
of ul peror's "treaſury makes it fitter for the chief duan to 
ning ii decide. 


Zur in the foundation of lord Clive's claim, taken 
upon the bill and anſwer, it is very difficult to diſcern any 
a tri-f traces of title which a court, proceeding in the moſt un- 
Ho technical way, upon the firſt and moſt open principles of 
juſtice, could find to take notice of. 

nien He gives himſelf general colour, and in an + indefinite 
manner ſeems to put his capacity of receiving a jaghire 
upon his title to nobility in Hindoſtan. The defendants 
coſe with his lordſhip there, and inſiſt more expreſsly 


m ſug- 

eren 
nperia 
herein capacity for that purpoſe : his own letters and conduct 
afford ſtrong ground to ſuſpeR, that at the date of the 
pretended ſunnud he was not an emir or omrah. 

Tux bill alledges, that a jaghire is the neceſſary con- 
kquence of a munſub, which the plaintiff inſiſts is a kind 


S 4 | of 


juſtice, 
»fficers 
nds by 
twith- 
anding 


{the plaintiff's title to be made out in a more unexcep- - 


than he had done before, that ſuch nobility is the only 
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oPINIONs| ON: Loxp CLIVE'S JAGHIRE. 


of warrant to the nabsb, authorizing and requiring kim t 
grant a ſunnud and perwannah for the jaghire; and . 
others whoſe munſubs are leſs exceptionable, have expe 
rienced no ſuch conſequences; and the form of his intet 
ceſſion with the court of Muxadavad, proves that was nd 
his intention chen. Beſides which, other allegations i 
the bill, every article of his own conduct, and every hi 
tory of the country prove, that the crown rents are ſti 
in the Great Mogul, collected by his vakeels, affiſted h 
the force of the nabob, and exacted by his force; there 
fore they muſt flow fram him only, and there is nothin 
throughout the whole bill to ſupport ſo extraordinary u 
implication as is now contended for. 

Bur to fave all difficulties of this kind, the bill alledg 
that the nabobs have lately uſurped throughout the pre 
vinces of Bengal, Bahar, and Orixa; and are now in the 
poſſeſſion of the Calſa lands, and conſoquently have interdt 
ſufficient therein to make them jaghire; but it doth not 
inſiſt, that there hath been any formal or acknowledget 
change in the conſtitution of the empire. On the con- 
trary, it ſtates the form of the Mogul authority to be fl 
ſubſiſting, and only waiting tilt ſuperior, force may either 
confirm the Great Mogul in the abſolute poſſeſſion of his 
rights, or totally deprive him of them. 

WHETHER this ufurpation be till fluctuating upon the 
unſettled condition of this barbarous country, or whether 
the old conſtitution of the empire be fill ſubſiſting, and 
not without vigour, as the anſwer inſiſts, and the plain- 
tiff's letters ſoem to evince, the ground of this claim ſup- 


— 


— 
i. 


poſes. a legal tranſmutation of poſſeſſion, and a court of 
juſtice can take notice only of what the laws of the cout- 
try, alledged and proved, demand; by which it ſeems ad- 
mitted on all hands, the plaintiff has no claim; becauſe it 
ſeems admitted, that the Calſa lands were in the Great 
Mogul, and it is not PR in what manner they are 

talen 
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alen out of him, neither is the preſent title in any manner 


nd yefWerived from him. } 
expeſ Taz anſwer inſiſts, that it ceaſed with the life of Meer 
inter i ſafer. I confeſs freely I do not underſtand that, I can- 
as noi pot diſcern in any part of the caſe, as ſtated to me, a 
ons i round of title which can give a juſt commencement to 
Ty hi eſtate determinable with the life of the nabob. And 
re ſiiſhi it be conſidered, as I think it, mere uſurpation by the 
tel Mind of force, participated with his auxiliary, it will fall 
cher urder the fame conſideration as the reſt of the plundering 
othing end fraud committed by the Europeans there: this makes 
ary n hiſtory not very fit or decent to be diſcuſſed by a court 
«juſtice in a civilized country, | 
led Tux anſwer likewiſe infiſts, that an Engliſh ſubject, 
e pro nd a ſervant of the Eaft India Company, could not accept 
in dach a grant. Now, ſuppoſing the government of Hin- 
ere eoltan a regular conſtitution of vigorous and effectual 
th no overation throughout all the members of that great em- 
edged pie, the Company are ſubjects of the Great Mogul, and 
c ene him local allegiance; and lord Clive, by accepting 
e ſtil dobility and magiſtracy, only undertakes to execute thoſe 
either ks which he and the reſt of the Company were before 
of bis i bound to obſerve, This, and the objection mentioned 
immediately before, ſeem to ſpring from a recollection that 
on the in fact this great country is a ſcene of utter confuſion, 
hether {Wqute void of order and law; which brings the whole to 
, and tat which I take to be the true queſtion; a queſtion upon 
plain- Wi de rights of war, as war is practiſed among favages, a 
1 ſup- Whuabble about plunder. 
irt o HiTHERToO I have forced myſelf to conſider this caſe 
c0u!1- won theſe faint lines of juſtice, which are ſuggeſted by 
s ad WW the bill, and have received ſo much countenance from the 
uſe it N aſver, as to be conteſted and debated. They are indeed 
Gren ſxveſted by the bill, but very poorly ſupported; the real 
5 confuſion of the country is too viſible throughout. How- 
en 


er, giving all the circumſtances inſiſted upon the fulleſt 
weight 
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OPINIONS ON LORD CLIVE'S JAGHIRE, 


weight which NEWS can give them, I am {til « 
opinion that the claim made by lord Clive hath no found. 
tion in any idea of juſtice; and that, if it had, no co 
of this country can decide upon it. : 

Bur the queſtion ſeems {till further out of the aa bl 
our laws, and the rules of private juſtice: ö 

T ſubjects of the preſent diſpute are, a title to no- ert 
bility, territorial dominion, and a ſtipendiary revenue, in Ind b 
a country where there are no traces of a municipal law, d 
general juſtice; or at leaſt where thoſe principles have ng 
practical or effective vigour. Power and property are the 


pero 
temporary creatures of ſuperior force; liberty and ſecutiiſ Ind 
of poſſeſſion are quite unknown among any but the Gen- ens 
toos; and the protection afforded them is but a ſtrain of 


barbarous policy in uſe among the Moors, in order ty 


make the country worth uſurping. ſequ 
Tun Moors have at this time not even the right of con- dal 
queſt over Hindoſtan, as that the moſt barbarous of right 


is underſtood in Europe. Many great tracts compriſing 
conſiderable rajahſhips are till totally independant, eſpe- 
cially towards the north, and among the mountains, parts 
cularly thoſe on the eaſtern fide; and many other great n- 
Jahs have no mark of dependance except a tribute, which 
they pay or withhold, as the armies of the empire are near 
or removed, diſengaged or embroiled with inteſtine feuds 
In other parts by force, in others by fraud, the raja 
and polygar families are deſtroyed ; and the zemindars are 
their immediate tributaries. This hath happened chief 
in the moſt open, ſofteſt, and conſequently the riche 
countries, In ſome few of the laſt countries, the ancient 
tributes only continue to be paid ; but in moſt the zemin- 
dars ſuffer rapacious and arbitrary exactions. In all, the 
ſtipendiary payments forced by the Moors, bear no pro- 
portion but to the power and opportunity of oppreſion 
The more warlike nations of the Indians deal with th 
Moors in the ſame manner. 4 
t- | I 


OPINIONS ON LORD CLIVE'S JAGHIRE. 


il fi Tus Marattas in the north and in the eaſt of Hindoſtan 
nda-Memand from the whole empire, and exact from ſuch 
courMnembers of it as they can harraſs, a tribute which they 
all a chout, The Moors, for want of a ſettled and quiet 
efabliſhment, do not enereaſe by propagation in a climate 
fall others the moſt adapted to it, but are continually 
wearing out by their exceſſive and debauched luxury: 
2nd by war, and by inteſtine treachery, they are as con- 
tnually ſupplied by the neighbouring Tartars of all 
&nominations. The Mogul, their acknowledged em- 
peror, ſends vaſt armies of them, all mercenaries, far 
ad wide, under his nabobs, ſoubahs, and officers, to 
gat tribute, and to rule in their barbarous rude faſhion 
tis not half oonquered country among themfelyes. There 
js neither civil order nor military diſcipline, and con- 
equently no common political object. Every indivi- 


ch of 


) no- 
le, in 
w, or 
ve n 
re the 
Curity 
Gen- 
ain of 


ler u 


f can dual is occupied upon the fouleſt purpoſes, thinly co- 
rights vered with rude and inartificial diſſimulation. A weak 
ring riceroy is ſoon diſplaced by intrigue, and ſtrangled; an 
 elpe-BY zble-one ſtruggles to ſhake off the Mogul. If the Mogul 


be weak, indolent, or abſorbed in vice, the viceroy is in- 
eat ra- dependant: a reverſe of theſe characters reſtores the vi- 
pcur of the empire for a time, and the tributes go to 
re neu Delhi again, Towards ſtrangers they are neither bound 
by humanity, general juſtice, or the faith of treaties. 

rajak 
ars are 
chief 
riche 
ancient 


b too looſe, general, and deſultory, to deſerve the name 
of a political inſtitution: even that is corrupted, and the 
man of power conſtrues it as he pleaſes, 

The Europeans began their trade there in factories; the 
deft, becauſe the cheapeſt way of trade, if it could have 
deen ſecure, How inſecure theſe were in a country of 
no public moral or faith, the hiſtory told by the bill 
evinces, Their defence made an expenſive force neceſ- 
fary, In a war amongſt the nations of Europe, even that 
proved too little; and the prodigious force now employed 


zemin- 
all, we 
0 pro- 
reſſion 


fich th 


Tut 


They have no compilement of law but the koran; which 


| 
| w 


- territorial dominion over the native Gentoos, This, it! 


EPINIONS' ON LORD CLIVE'S JAGHIRE, 


in the neceſſary defence of the trade of Hindoſtan, coul 
not be ſupported by the proceeds of that trade to the Com 


pany. Force, the bill informs, procured them a gre: 
extent of territorial dominions ; procured from the Moo 


well known, they hold not under the religion of public 
faith, hut under the countenance of the ſame force which 
procured it. | 

Upon this bottom they traffic along both coaſts of H 
doſtan, and a great way into the country, with many im 
munities from tolls and other impoſitions. Their place 
which is of the laſt conſequence to trade, the only re: 
intereſt of the Company, they hold oſtenſibly and avoy- 
edly on the terms of paying this tribute to the 'Great 
Mogul, which lord Clive now claims. Suppoſe the Mo- 
gul or his vizier ſhould come down with a royal army to 
claim his tribute, will the contents of this flimſy bill in 
the Engliſh chancery be an anſwer to thoſe mercileſs plun- 
derets, who are known to govern themſelves by no law hu- 
man or divine? And if they muſt be anſwered by force, 
what obligation binds -the Company to wage war for lord 
Clive's jaghire? If the Company could have been made 
ſecure otherwiſe, lord Clive ought not to have bound 
them to ſuch a ftipulation; if they could not, how doc 
he. propoſe to inſure them ? 

Bor confider this in a larger way. 

Coxs1DER the Company as placed on a. ſmall ſpot o 
ground, among a people with whom they are not con- 
nected in political ſociety; among a people io ſavage, 
that they cannot be Jeagued with them in any certain 
place under the law of nations, their only real rclation va 


+3 &< £2 $ Y 
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Laar. F 


being that of fear, fqrce, and reciprocal intereſt; in how * 
many different ways is this connection, of which the ſti- L 
e 


m is but one among many articles, Hable to be broken? 
SUPPOSE the Mogul or nabob, or ſome independant * 
, lawleſs ravagers, hould ſee theſe lande, as cultivete 0 


under 


OPINIONS ON LORD CLIVE'S fAGHIRE; 


nder Europeans, an object of their avarice ;—fuppoſe the 
me men, arbitrary princes, ſhould think to reduce the 
Engliſh to the condition of their Mooriſh ſubjeAs—terms 
inpoſible for free men—a war enſues: will the chancellor 
by his order, of permanent effect in this ſettled peaceful 
country, compel the Company to go on paying a tribute 
© lord Clive, which the law of nations (the only law by 
which it may be claimed) will not compel them to pay to 
bis pretended: ſovereign? In how many different ways, is 
ich a connection liable to be varied and modified by ac- 
dental events which have no relation to the original 
treaty ? Shall the Company be tied down to a certain in- 
nrable tribute, inftead of being left at large to profit of 
wents as they arife, and deal to the utmoſt advantage with 
their capricious enemies? | 


| continues, depend upon force for their continuance z 
nd the queſtions upon which it breaks muſt be decided 
by the ſword. Ihe ſubject matters of this kind of con- 
fettion between independant nations, can be ſubmitted to 
70 tribunal but that which decides the events of war, and 
&crees victory, 0 

FROM what I have already ſaid it follows, 5 neceſſary 
conſequence, that, in my opinion, the directors are not 
caly juſtified, but, according to my ideas of the nature of 
tuſt, they were bound in duty to withhold the payment 


pot 0 of this tribute to lord Clive. It follows alſo, that lord 
con- (Clive is their debtor for fo much of it as he hath already 
avage, WJ caived, as being received quite without conſideration, 
ertain ud under a miſtake. Some circumſtances go far to evince 


lation WJ tat the miſtake reſted principally with lord Clive, who 
\ how WI cheir preſident at Calcutta, and not only apportioned 
\e fi. de revenues between the nabob and mr. Clive, but paid 
en? em as preſident of Calcutta to mr. Clive in his private 
ndant WI Pacity. Then the miſtake devolved to lord Clive's 


17 mr. Vanſittart, who likewiſe ſucceeded him in the 
Com- 


* 


Is ſhort, the terms of ſuch an intercourſe as this, while 
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rejected, but hath been preſerved in pure deliberation and 


oFINIONS ON LokD CLIVE'S JAGHIRE. 


Company's ſervice; here it hath neither been adopted no 


perfect ſuſpence. However, ſuppoſing it, as I do, to haue 
been a mere miſtake, if it had been adopted here, the de. 


fendant could not ſerve himſelf of it to retain the money 
ſo paid; and I think the Company ſhould file a croſs bil 
for that money immediately, and take the earlieſt oppur. 
tunity of learning from lord Clive, on his oath, what are 
the true ſtate of the facts, as he means to rely upon them. 
They ſhould likewiſe uſe the moſt ſpeedy diligence in T 
Hindoſtan, not only to fix by evidence the ſtate of the ¶yſte 
public acts at Delhi and Muxadavad, as they are, and u 
have been for theſe four years laft paſt : but they ſhould ende 
prevent, if poſſible, any new inſtrument from being in- 
troduced there; for though the manners of nobility in this 
country are exceedingly pure, and abhorrent of all uncar- 
did practices, all the Moors, who muſt be his lordſhip's 
agents, know no object but their intereſt, and no rule of 
conduct but deceit. 


E. THURLOW, 
Figtree- court, Inner-Temple, 


Aenday, December 1763. 
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tr MATTHEW HALE's PREFACE U ROLLE's 
ABRIDGMENT, publiſhed 1668. 


[Direfted to the Young Students of the Common Lato *.] 
HIS enſuing book is a collection of divers caſes, 


opinions and reſolutions - of the common law, di- 
wed under alphabetical titles, and thoſe titles ſubdivided 
uo heads and paragraphs. The author of this book in- 
tnded it only for his on private uſe; and the publiſh= 
ig of it was intended principally for the benefit of the 
lulents of the common law, though it may be alſo uſeful 
br the profeſſors and practicers thereof. By way of pre- 
ice or introduction, ſome obſervations ſhall be delivered 
tuching theſe particulars following, viz. 1. Touching 
tte collector or author of this book. 2. Touching the 
ubjet matter of it. 3. "Touching the method of it. 
+ Touching the uſe of it. 5. Touching ſome cautions 
v be obſerved concerning it. 

I. ToucnaiNG the collector or author of this book, the 
inter (I ſuppoſe) in the title-page of it hath affixed his 
ume, and that may very well diſcharge me of writing 
nuch more touching his learning, worth and abilities, 


This Preface partakes in a conſiderable degree of the reputation and 
Whority of the learned Author's writings on our law (ſeveral of which it 
kay here be obſerved ſtill remain unpubliſhed), and contains, befides an 
Xcount of the work to which it was originally prefixed, a very excellent 
outline and general hiſtory of the ſeveral branches of our law, and ditec- 
tons to the ſtudent, pointing out a courſe of ſtudy in that ſcience highly 
ſerving the attention of thoſe who are entering on the profeſſion, and 
tay be read with equal advantage by others who have made more confide- 


table advances in it, as an affiſtance in arranging their ideas and materials 


* al knonledge. Vids ante, p. 80. 
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SIR MATTHEW HALE's PREFACE 


which have ſurvived him, and are yet freſh in the memory 
of very many that knew him; yet, for the fake of poſte- 
rity, I ſhall write ſome obſervables concerning him, bus 
ſuch only as relate to his profeſſion, becauſe that ſeems 
moſt proper upon this occaſion. | 

He was a man of very great natural abilities ; of a ready 
and clear underſtanding, ſtrong memory, ſound dcliberate 
and ſteady judgement ; of a fixed attention of mind to al 
buſineſs that came before him; of great freedom from yaſ. 
ions and perturbations ; of great temperance and modera- 
tion; of a ſtrong and healthy conſtitution of body, which 
rendered him fit for ſtudy * e n _— 
in i 1 

H x ſpent his time under che 54 5 * fiend year 
after in diligent ſtudy of the common law, neglecting no 
opportunity to improve his knowledge therein; and he 
had this happineſs in relation thereunto, that from his firſt 
admiſſion to the ſociety of the Inner Temple, which was 
x{ Feb. 6. Fac. and till his call to be a ſergeant, he had 
contemporaries of the ſame ſociety of great parts, learning 
and eminence; as namely, fir Edward Littleton, aftcr- 
wards chief juſtice of the common-pleas, and lord keeper 
of the great ſeal of England; fir Edward Herbert, after- 
wards attorney general ; fir Thomas Gardyner, afterwards 
recorder of London; and-that treaſury of all kind of learn- 
ing, mr. John Selden : with theſe! he kept a long, con- 
ſtant, and familiar converſe and acquaintance, and thereby 
greatly improved both his own learning and theirs, eſpe- 
| cially in the common law, which he principally intended; 
for it was the conſtant and almoſt daily courſe for many 
years together of theſe great traders in learning, to bring 
in their ſeveral acqueſts therein as it were into a common 
ſtock. by mutual communication, whereby each of them 
became in a great meaſure the participant and common 
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Hz did not undertake the praQtice of the law till he 
vi ſufficiently fitted for it, and then he fixed himſelf unto 
ne court, namely; the king's bench; where was the 


« the experience of that court; whereby his clients were 
erer diſappointed for want of his experience or attend- 
ey ce. He atgued frequently and pertinently; his argu-. 
rate ¶ nents were fitted to prove and evince; not for oſtentation; 
to all pkin, yet learned; ſhort (if the nature of the buſineſs per- 
bal. nitted), yet perſpicuous z his words few, but ſignificant 
ud weighty : his ſkill, judgement; and advice in points of 
kw and pleading, was found and excellent. 

ALTHOUGH when he was at the bar he exceeded moſt 
others, yet when he came to the exerciſe of judicature, 
his parts, learning, prudence, dexterity and judgement, 
were more conſpicuous: He was a patient, attentive, and 
obſerving hearer, and was content to bear with ſome im- 
pertinencies rather than loſe any thing that might diſcover 
the truth or juſtice of any cauſe. He was a ſtrict ſearcher 
ud examiner of buſineſſes; and a wiſe diſcerner of the 


ning weight and refs of them, wherein it lay, and what was 
ter- material to it. He ever cartied on as well his featch and 
ceper Wi examination as his directions and deciſions with admira- 
ter- ble ſteadineſs, evenneſs, and elearneſs: great experience 


rndered buſineſs eafy and familiar unto him, ſo that he 
ge convenient diſpatch, yet without precipitancy or 
kupriſe, In ſhort, he was a perſon of great learning and 


ercby Wi experience in the common law, profound judgement, ſin- 
eſpe - gular prudenceg great moderation, juſtice and integrity. 
ded; I Havs given this true but ſhort account of this worthy 
many WY Tan, yet I fear I have thereby injured his book by raiſing 
bring n the reader concetning it too great an expectation (the 


vorſt enemy to the juſt eſteem of any work); I muſt 
tibugh this book is of excellent uſe and worth, yet it 
comes far ſhort of the worth and abilities of him that com- 
Vor. I, 72 T piled 


greateſt variety of buſineſs : by this means he grew maſter 
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piled it, and therefore is an unequal monument of hi 
And to excuſe that diſparity, and to give ſome allay t 
the exceſs of expectation that may be entertained concern 


great meaſure collected out of other books and report 


| gay ſomething in general, ſomething more particular, ] 
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ing it, I ſhall ſubjoin theſe conſiderations : 1. The ma; 
terials of this treatiſe were not fully his own, but in 


2. It was only intended for his own private uſe, and neys 
intended for public view. If he bad deſigned this or an 
other book. for public uſe, I am confident it would hays 
equalled expectation, and had needed no apology. 3. 
is a poſthumous work, which never underwent the k 
hand or pencil of the judicious author; and ſuch work 
though when publiſhed may advantage others, yet the 
rarely come out to the due advantage of the author. 

2. Toucninc: the ſubject matter of this book, I ſhal 


general, the ſubje& matter of this book conſiſts of divers 
opinions, Caſes, and choice reſolutions applicable unto, and 
digeſted under the moſt conſiderable titles of the comme 
law. It were ſuperfluous to ſpend much time in the com 
mendations of the common law of England; it carries 
itſelf, and with itſelf, a ſufficient commendation of itſelf; 
and hath had the ſuffrage of the whole kingdom in all ages 
for theſe many hundred of years; for according to it the 
public juſtice of this kingdom hath been adminiſtered in 
all times with great ſucceſs and contentment ; yet ſome 
few things I ſhall obſerve concerning it. | 

(1.) Tu common laws of England are not the product 
of the wiſdom of ſome one man, or ſociety of men, # 
any one age; but of the wiſtlom, counfe}, experience and 
obſervation of many ages of wiſe and obſerving: men 
where the ſubje& of any law is fingle, the prudence 
one age may go far at one eſſay to provide a fit law; and 
yet, even in the wifeft proviſions of that kind, experienct 
ſhews us that new and unthought-of emergencies often 


happen, that neceſſarily require new fupplements, abate- 
4 | ments, 
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ents, or explanations ; but the body of laws that concern 
de common juſtice applicable to a great kingdom, is vaſt 
nd comprehenſive, conſiſts of infinite particulars, and 
nuſt meet with various emergencies; and therefore re- 
quires much time and much experience, as well as much 
wiſdom and priidence fucceſſively to diſcover defects and 
nconveniencies; and to apply apt ſupplements and remedies 
fr them: and ſuch are the common laws of England; 
mmely, the tern * much wiſdom, time and ex- 
perience. 

2.) Tur common Jaws of FEngland afe ſetfled and known. 
Fyery entire new model of laws labours tinder two great 
ificulties and inconveniencies, viz. Firſt, that though 
they ſeem ſpecious in the theory, yet when they come to 
de put in practice, they are found extremely defeCtive ; 
either too ſtrait or too looſe, or too narrow or too wide; 
and new occurrences, that neither were or well could be 
it firſt in proſpect; diſcover themſelves, that either disjoint 
or diforder the fabric; and therefore ſuch new models con- 
inually ſtand in need of many ſupplies, and abatements, and 
alterations, to accommodate: them to common uſe and con- 
renience, whereby in a little time the original is either wholly 
kid aſide, or in a great meaſure loſt in its amendments, and 
become the leaſt part of the law. Again, were fuch new 
entire models of laws never fo good, yet it is a long time be- 
ſore they come to be well known or underſtood, even to thofe 
whoſe buſineſs it muſt be to adviſe or judge according to 
them; ſo that even a more imperfe& body of laws well 
known, at leaſt to thoſe that are to adviſe or judge, is more 
of uſe and convenience to the good of ſociety, than a more 
perfect and complete body of laws newly ſettled, and 
therefore to be newly learned. 

(3.) Tux common laws of England are more Ne 
dan other laws; and this, though it renders them more 
numerous, leſs methodical, and takes up longer time for 
teir ſtudy, yet it recompenſeth with greatet adyantages; 
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method; but when they come to particular application 
they are of little ſervice, and leave a great latitude to par 
tiality, intereſt, and variety of apprehenſions, to mifapy] 


veral deſires and ends, though extremely contradicte 


| quated others; and the various acceſſes and alterations 


ſome inſtances herein of ſeveral great titles in the k. 
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namely, it prevents arbitratinefs in the judge, and mak 
the law more certain, and better applicable to the buſines 
that comes to be judged by it» General laws are indee 


very comprehenſive, ſoon learned, and caſily digeſted int 


them; not unlike the common notions in the moralif 
which when both the conteſting Grecian captains mof 
perfectly agree, yet from them each deduced concluſion 
in the particular caſe in controverſy, ſuitable to their ſe 


each to other. It hath therefore always becn the wi 
com and happineſs of the Engliſh government, not 
reſt in generals, but to prevent arbitrarineſs and 
tainty by particular laws fitted almoſt to all particu 
occaſions. 

IF any man ſhall object, that if there be that excelle 
in the Engliſh laws, what is the reaſon there have bee 
many changes therein in ſucceſſion of times ? "PA. 
general, that it cannot be ſuppoſed that human laws ca 
be wholly exempt from the common fate of human thing 
which muſt needs be ſubject to particular defects and m 
. tabiliies; time and experience, as it hath given it t 
perſection it hath, ſo it muſt and will advance and im 
prove it. But more particularly, the mutations that hay 
been in this kind, have not been fo much in the law 
in the ſubject matter of it; the great wiſdom of parl 
ments hath taken off or abridged many of the titles abe 
which it was converſant: uſage and diſuſage have ant 


point of commerce and dealing, have rendered ſome pre 
_ ceedings that were antiently leſs in uſe to be now mc 
_ uſeful, and ſome that were antiently uſeful to be now 
- uſeful: and it ſhall not be altogether impertinent to g 
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inelll ch, upon theſe occaſions, are at this day in a great 
aire antiquated; and ſome that are much abridged, 
reduced into a very narrow compaſs and uſe. 1. Te- 
s by knight-ſervice, and their appendixes, wardſhip, 
e and forfeiture of marriage of the ward, eſcuage, 
aide pur file marier & faire fits chevalier, primer 
, livery, offices poſt mor tem, traverſes interpl:der, and 
afrans of right in relation thereunto; the ſeveral writs 
right, of ward, raviſhment of ward, valore maritagii, 
ci valore maritagii, and ſome other appendixes of this 
ure, made ſeveral great titles in the law, and took up 
ach of the buſineſs of the old and latter law books; a} 
the greateſt part whereof is now pared off, and become 
uſeful by the late act for alteration of tenures. 2. Vil- 
maze, and the ſeveral appendixes theresf, viz. infran- 
kiſement, writs de nativo habendo, and libertate probandd, 
id the pleadings and tryals relating thereunto, were 
feat titles in the old books, but now antiquated by 
me: we have rarely heard of any caſes of villenage 
ice Crouch's caſe in my lord Dyer. 3. The titles of 
leon, deraignment, and the ' ſeveral appendixes re- 
ung thereunto, made conſiderable titles in the old Year 
boks, but are now wholly antiquated by the ſtatutes of 
J 31. H. 8. and other ſtatutes purſuant thereunto, 
The title of dower, and its ſeveral kinds, was a large 
at the common law; and though that title be not 
ly abrogated, or out of uſe, yet it is grown much 
rower, eſpecially in relation to great eſtates, by the 
bmmon uſe of jointures, purſuant to the ſtatute of 27. H. 8. 
þ The title of deſcents, to take away entries and conti. 
a claim, is very much abridged in point of uſe and ex- 
ence, by the ſtatute of 32. H. 8. cap. 33. 6. The 
ie of atturnement was a difficult and yet great title, with 
8 ppendixes, quid juris clamat, quem redditum reddit, per 
be ſervitia? But it is much out of uſe, and new ex- 
| lents ſubſtituted in room thereof, viz. by figes to uſes; 
VM T3 by 
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1 and Gale for a term and releaſe, and by deeds 
inrolled according to the ſtatute of 27. H. 8.; and by theſe 
alſo the difficulties in execution of eſtates by livery and 
ſeiſin, yea, and many of the curioſities of ſome kind o 
releaſes and confirmations, are commonly ſupplied. 7. The 
titles of diſcontinuance and .xemitter are great and larg 
titles, and indeed full of curious learning; yet theſe are in 
a great meaſure narrowed by divers acts of parliament, 
Some afturances that at common law were diſcontinuance 
are now made bars; as fines with proclamation, by the 
ſtatutes of 4. H. 7. and 32H, 8. as fo the i i 8 
though ſtill they continue diſcontinyances in ſome caſes t 
him in the remainder or reyerſion. Again, ſome tha 
were diſcontinuances at common law, fince; by Ad of 
parliament, have loft that effect; as in caſes of jointreſſe ¶ Nute 
and huſband ſeiſed in right of his wife, by the ſtatute oi" 
11. H. 7. cap. 20.3 in caſe of bilhops, by the ſtatute of 
1. Eliz.; in caſe of * eccleſiaſtica] corporations, by the 
ſtatute of 13. Eliz, 8. The remedy by affiſes, and ſe 
veral forms proceedings relating thereunto, were greꝛ 
titles in the Year-Books ; and although the law is not al 
tered in relation to them, yet uſe and common practice 
have, in a great meaſure, antiquated the uſe of them it 
recovering poſſeſſions, and the remedy by gjectione firm 
uſed inſtead thereof; ſo that rarely is any aſſiſe brough 
unleſs for recovering poſſeſſipn of offices. 9. Real actions 
as writs of right, writs of : entry, &c. and their ſever: 
appendjxes, as, grand cape, petit cape, ſaver default, rei 
View, ayde-prayer, veucher, counterplea of voucher, coun 
terplea of warranty, recovery in value, were ſeyeral grea 
titles in the Vear- Books, but now much out of uſe; for 
moſt caſes, at this day, the entry of him that hath rig 
being lawful, men chooſe to recover their poſſeſſions d) 
ejectioue firme; only in common recoveries the form of ſud 
real actions i is preſerved: and ſometimes, though rarely, Mel 


writ of drw r or ſormeden ; becauſe ordinarily, where a 
eatal 
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l is ſuſpected, a common recovery is had: and ſome- 
nes in the grand ſaſſions in Wales they proceed by quod 
| deforceat, 10. Ley-gager, a. great title in the Year- 
boks; but now, action upon the caſe being commonly 
wught for debts upon ſimple contract, that title comes 
| rl in uſe, unleſs in actions of debt for a, bye-law, or a 
in or amercement in a court baron. 1 1. Prod permittat, 
x aſſiſes for commons, ways, &c. ſecta ad molendinum, 
of nuſance, are much turned into treſpaſſes and 
don upon the caſe. 12. Garniſhment and interpleader 
re large titles at common law, but now much out of 
þ for that actions of detinue are much turned into ac- 
5 upon the caſe, ſur frover, and converſion. 13. The 
* of avowries in a great meaſure abridged by the 
mute of 21. H. 8. and the intricacies of proceſs in re- 
in returno babenda, tuithernam, &c. much remedied in 
of diſtreſſes for. rents by the late act of this preſent par- 
ent. Many more inſtances of this nature might be 
jen, but theſe may ſerve to let us ſee that proceſs of time 
xh-changeth the courſe and practice of the law, and 
reaſon. of ſuch changes, And as time, and experience, 
| uſe, and ſome acts of parliament, have abridged ſome, 
dantiquated other titles, ſo they have ſubſtituted or en- 
fed other titles; as for inſtance, action upon the caſe, 
iles, ejectione ſirmæ, election, and divers others, whereof 
v enſuing book will give ow Acne. are now — 
ater titles than formerl /. 
Tur antient Romans, who 1 no leſs in thele 
$ than in their military diſcipline, found this ta be 
ie; namely, that in tract of time ſome of their laws 
Kure, and the whole bulk of them too voluminous; fo 
* in Juſtinian's; time there was an incredible number 
rerlicles and volumes of their laws; whereupon that 
keellent prince, by the advice of a great council or col- 
& of learned men (as once our Engliſh Juſtinian king 
4 Edward 
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Edward the firſt did by the laws of Wales), reduced them 
| unto a better compendium, which makes up now the body 
of the civil laws. And truly, conſidering: to how great a 
bulk the-volumes and books of the common law have in 
proceſs of time ariſen, how many printed reſolutions of 


* 
the fame caſes or points, how many diſagreeing x of 
there are touching the fame matter, how many ſeemingę ui of 
contradiQory-opinions that would be explained or ſettled iſe pa 


how many titles are diſuſed, it were to be wiſhed that 
ſome complete corpus juris communis were extracted out o 
the many books of our Engliſh laws for the public uſe 
and for the contracting of the laws into a narrower com 
paſs and method, at leaſt for ordinary ſtudy. But this i 
e Iu 
hands and heads to aſſiſt in it. 

Ann thus having mentioned: — in « 
touching the ſubject matter of this book, 1 1 hi 
write ſomething more particularly touching it, T! 
reader, in peruſal thereof, will find ſome few collection 
out of records and parliament rolls; yea, and ſome thin 
out of Speed and Skene, but little, and that which in it 
kind may be uſeful, But the principal matter of the boc 
conſiſts of collections out of the Year-Books, and the latte 
reports, formerly printed out of private reports of ot 
men, and ſame of the collectors own taking, which v 
moſt in the king's bench, from about 12. Jacobi regis 
there is little in it touching pleas of the crown, It is 
the reader will find many of the caſes reported in boc 
lately printed, eſpecially in mr, juſtice Croke's and ft 
Francis Moore 's Reports; but he will not be without hi 
advantage. by this book, touching thoſe very caſes, Fol 
1. The variety of reporting of a caſe many times, gives 
clearer reaſon of the judgment in one report than it dot 
in another. N abſtracted, and 
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rs them more ready and eaſy for uſe; which leach mae | 
Na. 

Tux third conſideration is the method of this col- 
which will give me an occaſion to write ſome- 
nz upon theſe three matters, viz. 1. Touching the me- 

4 of the common law in general; 2, Touching the me- 

id of the ſtudy of the common law; and, 3. Touching 

method of this collection. 

ToucuinG the former of theſe, I have many times 
ſerved, that men not much acquainted with the ſtudy 
the comman laws of England, though otherwiſe 
vod parts, and poſſibly well acquainted with univer- 
learning, pretend two great prejudices and exceptions 
ninſt the ſtudy of the common law, viz. 1. That it 
mts clear evidence of reaſon, and that the concluſions 
A reſolutions of it are not deducible by ſuch evident ra- 
{ral conſequence as is or may be done in other ſciences; 
at it is obſcure and perplexed, ſo that they that think 
mſelves great maſters of reaſon, yea, and many that are 
converſant in ſubtilties of logic, philoſophy, and the 
khoolmen, are at a loſs in it, and can make little of it. 
v That it wants method, order, and apt diftributions ; 
nd this hath bred ſome prejudice againſt it, not only in 
nen much addicted to ſubtil learning, but alſo in the pro- 
kllors of che civil law, who think that law much more 
methodical and orderly than the | common law. To the 
irſt of theſe 1 fay, that it is certainly true that reaſon is the 
common faculty and inſtrument of mankind for the acqueſt, 
wplication, and exerciſe of any knowledge or art; and 
bey that have the cleareſt exerciſe thereof are ordinarily 
de beſt proficients in them, It is the ſame power of rea- 
ſon that with exerciſe, ſtudy, and experience, renders a 
nan a good logician, a good mathematician, a good phy- 
lcian, a good lawyer; but yet the ſame man that is a good 
bgician, is not therefore preſently a good lawyer, mathe- 
katician, or phyſician, Take a man of the 9 
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tural parts, and turn him upon a piece of Euclid, or ung, 
ſome parts of the. phyſics or metaphyſics, - or logic « 
Ariſtotle (that great maſter of reaſon), he will be to ſec 
ta make any thing of it, till by ſtudy and time he ha 
accommodated his reaſon to thoſe ſubjects: and althougt 
the reaſon of ſome parts of the common law be obviouſn 
at the firſt view to every capacity, Jet to get a maſteeſ on, 
of the full knowledge « of it, requires not only reaſon, buſii bon 
ſtudy and induſtry to underſtand, i it; and then his reaſon; an 
will trade upon that ſtock, 2 and make dequctions and infe ank 
rences upon it, in the lame manner as the mathematicia met 
doth upon a Propoſition. of Euclid. But, 2. In matter 
moral and civil (the common ſubject of laws), though po. es 
ſill, * the general and cg mmon notions of them, or where june! 
upon: they are founded, are in a great meaſure common” 
to all men of underſtanding; yet the applications and par. 
ticular :egutians and concluſions thereof are not ſo clear 

conſtant, and determinate, as conſequences and conclu- Wi" * 
ſions in logic or mathematics are: for as the natures of | giv 
moral actions are in themſtlyes much more indetern i ue 
than the ſubj ects of thoſe arts and ſciences, ſo they molt * 
commonly. are ſtrangely diverſiſied by infinite circum. WI" 
ſtances; and therefare. men agreeing in the fame com. Wil 
mon notions of juſtice and morality, oftentimes deduce 
ditrerent concluſions from them, and applications of them, 
eyen although intereſt; and partiality of mind (which are 
Very incident to manł ind) do not interpoſe, It was the 
com plaint. of the maraliſt antiently, nationes communes 
equribus bonunibus Junta &. watiqut ngtia,u6n repugnat; qui 3 
enim neftrum non ſlatuit- bonuy:: e. Aulile & ex petendum ri 
£5 quavis ratione corſerandum & ferſequendum f quis nun 
featuit. 4 Hum UA honeſt & decarum? quando iitur 
Pig na erityr : in notianum gcc atione ad res ſingulas: 
and therefore the wiſdom. ol laws, eſpecially of England, 
is to determine general notions of juſt and honeſt by par- 
ticular, rules, applicatigny and conflitutions, found — 

"OY all 
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continued by great wiſdom, experience; and time; 
thereby to ſettle that variety and inconſtancy of parti- 
applications and concluſions, which, without ſome 
Wiſhed rule, wauld be found in moſt men, though of 
alent parts and reaſon, and agreeing in. common no- 
W. 3, In things that have their original much by in- 
tion, men cannot eaſily or ordinarily by rational de- 
on find them out, but only by inſtruction and educa- 
; and yet thoſe things are of as great neceſſity and uſe 
nkind as other mattcrs more obviouſly deducible by 
wmentation. As for inſtance: in the ſignificancy of 
h why ſuch a, compoſition of articulate. ſounds and 
les and words ſhould ſignify ſuch a ſubject, or ſuch 
intelligible propoſition; and why one kind of compoſi- 
vin France, and another kind of co: npoſition i in England, 
ud ſignify the ſame thing ; why in grammar the various 


par- 
eau minations of words ſhould render them of ſeveral im- 
1clu. Wier:s and ſignifications 3 no immediate reaſon can be juſt- 


giren or required but inſtitution, or cuſtom, which 
Ia tacit inſtitution. And ſomething analogical to this is 
ode found, not only i in the Engliſh laws, but in all the 
bs in the world; wherein, though the firit inſtitution 
hereof was not without great T profound reaſon, and, 


luce e fame is continued with great advantage to ſociety, and 
em, I rrention of uncertainty in things, yet it were a vain 
are ling to conclude it is irrational, becauſe not to be de- 


noaltrated or deduced by ſyllogiſms. Thus in our law the 
ford ded? creates a warranty ; the word conceſſi creates a 


un, Wi" | grants and feoffigents ; ; lands in fee-ſimple deſcend to 
un e uncle, and not immediately to the. father; and to the 
tur ett on, not to all the ſons; though i in ſome other coun- 
as: ties their laws direct liſcents otherwiſe; and infinite other 


nd, Inſtances of like nature may be given, which have their 


ar. de principally by virtue of inſtitution, or of che com- 
out, i ven ulage of this kingdom, which 1 is a tacit inſtitution, 
nd and 


toenant;z the word heyres required to pals a fee ſimple 
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and are of great uſe to prevent uncertainty ; therefore, 
all the reaſon imaginable will not render a man a ge 
grammat ian, or ſkilled in iny one language, unleſs he lea 
it by education, ſtudy, or diſcipline; ſo a man, thay; 
otherwiſe of pregnant reaſon, muſt not be offended if 
be not born a common lawyer, nor be maſter of: 
knowledge of it without ſtudy and experience, cc 
As to the \:cond, concerning the immethodicalnWW cnab 
of the common law, I ſhall fay this: 1. That the cod 
mon law is reducible into a competent method, as to al 
general heads thereof; and every ſtudent doth, or Malt 
caſily form unto himſelf a general digeſtion of the law adde. 
commodate to his memory and uſe. 2. But it is truſs, : 
that all the particulars in reſpect . to their multitude a 
variety, are not eaſily reducible into a ſcholaſtic method 
but they recompenſe that inconvenience by thcir partic 
rity and uſeful application to particular occaſions, as 
before ſhewn, It is true, the body of the civil law is d 
_ geſted into general heads, which are like common box 
in which many particulars are placed; but the particul: 
themſelves, their tractates, reſponſes, counſels and deci 
fions, have little other method than our common law boe 
have, or eaſily may have. Thus much in general for t 
method of the common law. 
(2.) Toucm the method of the ſtudy of the commofaric 
law, I muſt in general ſay thus much to the ſtudent thereof 
It is neceſſary for him to obſerye a method in his reading re: 
and ſtudy; for let him aſſure himſelf, though his memo c 
be never ſo good, he ſhall never be able to carry on a di 
ſtinẽt ſeryiceable memory of all, or the greateſt part his 
reads, to the end of ſeven years, nor a much ſhorter time 
without helps of uſe or method; yea, what he hath rea 
ſeven years ſince, will, without the help of method oe 
reiterated uſe, be as new to him as if he had fcarce eve 
read it. A method, therefore, is neceſſary, but variou 
according to every man's particular fancy, I ſhall there 


fore 
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propound that which, by ſome experience, hath been 
x to be very uſeful in this kind, which is this: Firſt, 
| convenient for a ſtudent to ſpend about two or three 
in the diligent reading of Littleton, Perkins, Doctor 
Student, Fitzherbert's Natura Brevium, and eſpe- 
ty my lord Coke's Commentaries, and poſſibly his 
derts; this will fit him fer exerciſe, and enable him to 
ove himſelf by converſation and diſcourſe with others, 
enable him p -fitably to attend the courts of Weſt- 
ater. After two or three years ſo ſpent, let him get 
1a large com -book, divide it into alpha- 
ical titles, which he may eaſily gather up, by obſerving 
tides of Brook's Abridgment, and ſome tables of law 
&, and poſſibly (as ſhall be ſhewn) this book now 
liſhed may be the bafis of his common-place-book. 
cthoWferwards it might be fit to begin to read the Year-Books, 


fore, 
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ticuliſd becauſe many of the elder Y ear -Books are filled with 
, 23 not ſo much now in uſe, he may ſingle out for his or- 
is (wry conſtant reading ſuch as are moſt uſeful ; as the laſt 


of E.-3. the Book of Aſſiſes, the ſecond part of H. 6. 
H. 7. and ſo come down in order and ſucceſſion of 
we to the latter law, viz. Plowden, Dyer, Coke's Re- 
ts the ſecond time, and thoſe other reports lately 
lated. As he reads, it is fit to compare caſe with caſe, 


wies, eſpecially Raſtal's, which is the beſt, eſpecially in 


reading, let him enter the abſtract or ſubſtance thereof, 
h:cially of caſes or points reſolved, into his common- 
e-book, under their proper titles; and if one caſe falls 
ly under ſeveral titles, and it can be conveniently 
den, let him enter each part under its proper title: 
cannot be well broken, let him enter the abſtract of 
entire caſe under the title moſt proper for it, and make 
ferences from the other titles unto it. It is true, a ſtu- 
at will waſte much paper this way, and poſſibly in two 
or 


xd to compare the pleadings of caſes with the Books of 


ation to the Vear- Books. What he reads in the courſe of 
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or three years will fee many errors and impertinene 
what he hath formerly done, and much irregularity 
diſorder in the diſpoſing of his matter under imyr, 
heads. But he will have theſz infallible advantages atte 
ing this courſe: 'x. In-procefs of time he will be 
perfect and dexterous in this buſinefs. 2. Thoſe firſt 
perfect and di ſordered : eſſays will, by frequent re 
upon them, be intelligible; at leaſt to himſelf; and 
his memory. +3. He will by this means keep toget 
under apt titles, whatfoever he hath read. 4. By o 
returning upon every title, as occaſion of ſearch or 
inſertions require, he will: ftrangely revive and imprin 
his memory what he hath formerly read. 5. He wil 
able at one view to ſee the ſubſtance of whatſoever 
hath read concerning any one ſubject, without turnini 
every book (only when he hath particular occaſion 
advice or argument, then it will be neceſſary to | 
upon that book at large which he finds uſeful to his p 
poſe). 6. He will be able upon any occaſion ſuddenh 
find any thing he hath read, without recourſing to tab 
or other repertories, which are oftentimes ſhort, and 
a lame account of the ſubje& ſought for; and this | 
me to the third thing, viz. 

(3-) Tux particular method of this book, which is ſho! 
thus: Firſt, it is divided into general alphabetical ti 
containing moſt of the material titles of the common | 

(other than pleas of the crown); then thoſe titles are m 
times ſubdivided into general heads, and thoſe again i 
more particular heads. The titles of prerogative, t 
and ſome others, have many ſubordinate titles, and th 
titles many diviſions under them; ſome- caſcs are mar 

with quere or dubitatur, which for the moſt part u 
only opinions, or doubted in the book at large, or by 
colleQor : all that is reported between 21. Car. and 

Fear 1655, incluſively, were opinions and reſolution 


#1 
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couft where the author ſat, though the court be _y 
omitted. | a 
Tus fourth general b which I at firſt 
vounded is, the uſes and benefits of this book, which 
xincipally theſe ;- 1. Whereas at this day the books of 
uw are grown very many and very large, ſo that 
pj will not have the patience to read them all, the 
ent will in this book have a conſiderable abſtract and 
Ron of moſt that is material in them. 2. Whereas 
midgments of Fitzherbert and Brook end with the 
on of Henry 8. or at fartheſt of queen Mary, this book 
in moſt. of the new law contained in the ſubſequent 
arts, and drawing it down in alphabetical titles, until 
at the latter end of king Charles I. and ſome time after. 
The ſtudent or reader may in this book, at one ſhort 
ſee very much of the body of learning that concerns 
yone title, without troubling himſelf with many tables 
a 4. Whereas in the former diviſion I have 
mended the making and uſing of a common-place- 
i, 2s the beſt expedient that I know for the otderly and 
table Rudy of the law, this boek will be the ba/is of 
uA common-place-book, and will not only fupply him 
un apt method ſoon learned, but will furniſh the ſtu- 
t with a liberal ſtock of particulars, upon which to 
tom his farther improvement, and be a common repo- 
ry for all his future ſtudies 5 it being printed on pur- 
& with a large margin for the addition of ſuch cafes as 
here omitted, or that ſhall hereafter occur 'under the 
teral heads already in the book; and for the addition of 
d other titles as ſhall be found neceſſary and here want- 
It is true; there are in this book fome titles of the 


. idooks which are in a great meaſure antiquated, but they 
hy oss to view. Upon the whole matter, the pains of 


8 excellent man hath furniſhed the ſtudent” and reader 
bz ſtock of learning methodically digeſted and fitted 
o 


% 
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to his uſe, whereby he may improve his knowledge, y 
out great expence of time or labour. 

5. I cone to the laſt of my promiſed obſervables, | 
the cautions to be uſed in the reading and uſe of this be 
and advertiſements concerning it; which are theſe; | 
is a book publiſhed for the help and benefit of ſtude 
not to abate their induſtry, but to encourage it: a 
that truſts only to another's labours, without his own 
gence, attention and ſtudy, will never come to be able 
his profeſſion, but will diſappoint both himſelf and ot 
2. It is but an abridgment; the caſes are not all put 
large, nor the arguments at large reported; and alth 
it be an abridgment collected and abſtracted with ſing 
judgment, yet where the reports at large may be had, 
reader, when he comes to adviſe, or argue, or detetmi 
ought to conſult the reports at large, Some of theſe 
not only abſtracted by him, but were alſo obſerved, he; 
and reported, and ſome adjudged by him; thoſe of 
on obſervation were  priaeipally thoſe of the kin 
bench, in che 12th, Ich, 14th, and ſome following ye; 
of king James, and all the time of king Charles, and 
ſome time after, which were exactly done and take 
others were only extracted and abſtracted out of dhe 
vate or printed reports of other men, which may be ſ 
je to the miſtakes of the reporters; but yet eaſy to 
cotrected, becauſe they are for the moſt part now prints 
23. As it is but an abridgment, it is but a collectie 
wherein though there be many - judgments given by t 
collector himſelf, yet moſt of the judgments herein cc 
le ed were given by others; wherein it is ſufficient 
G report the ſubſtance of what he read or heard, withc 
Ning his own ſenſe or judgment upon every thin 
Gerefore it may be poſſible there may be reſolutions 
opinions croſſing one another, or croſſed by reſoluti 
of latter tines, which yet a judicious reader will make u 
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without detriment. 4. Although many of the caſes 
« reſolutions in this book happened in the time of the 
te troubles, yet I have reaſon to believe there are none 
dis bat concern them; the collector was very cautious 
hein, and ſo was the publiſher. If any thing of that 
ind: happen to occur, it was overſeen, which is not im- 
ſible in ſo large a volume. There are ſome few 
wn es or caſes in the original which are omitted in the 
nt, but they were ſuch as are either now out of uſe, as 
ching purveyance and knighthood, or ſuch as are not 
| their kind ſo proper for a book of the common law. 
pon the whole matter, it is hoped the prudent reader 
find much in this book that may benefit him, and 
whing that may give juſt cauſe of offence. 5. I muſt 
un inculcate, that it is a collection that was never 
tended by the collector for public view; and there- 
if there happen ſome few obſervations out of hiſ- 
mM or out of ſome foreign authors, that may ſeem 
kt ſo proper for a book of the common law; ot ſome 
lies or caſes omitted that might have been neceſſary 
x the completing of an Abridgment; if ſome caſes 
titles twice repeated, or if there be not in every 
fling that perfect order and method that became the 
work of ſuch a nature, and ſuch a collector, it car- 
is its juſt excuſe with it. An Appendix was intended, 


t leaſt of ſome caſes or obſervations z but the obſtruc- 
ton of the preſs diverted it. Thoſe gleanings could 


be work itſelf ; they may come time enough hereafter, 
L occaſion ſerve» The equal and prudent reader will 
* calily able to rectify or excuſe the flips above-men- 
toned, or others of like nature occurring in this book 
[f any be), and yet find enough in it to improve his 
honledge and his time, and to excite in him a juſt 
Vor. I. U eſteem 


tat might have been ſupplemental of ſome titles, or 


ot be of ſuch moment as to delay the publiſhing of 
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eſteem of the judgment, learning, and induſtry of 
collector ; and 4 grateful acknowledgment of the conde 
ſcenſion of his worthy ſon (the inheritor of his father 
virtues, as well as of his poſſeſſions), who, at the requet 

of ſome that honoured his father, was contented 
permit this work to be publiſhed for the eommo 
good, 
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No. X. 


CASE of PERRIN any BLAKE, 
In the x1ng's BENCH. 


pon Doty on the Demiſe of WiLLiam PERRIN and 
TaoMAs V AUGHAN, Efqrs. Plaintiff and Appellant; 


November 1758 the plaintiff; John Doe, brought 
an ejectment in the ſupreme court of judicature, at St. 
Jgo de la Vega in Jamaica, on the demiſe of the ſaid 
William Perrin and Thomas Vaughan, for a plantation 
ud ſugar work, and divers meſſuages, lands, tenements, 
nd hereditaments thereunto belonging, being part of a 
jantation called Dean's Valley, ſituate in the pariſh of 
Weſtmorland, in the faid .iſland of Jamaica; and the de- 
Endant, Hannah Blake, having appeared and pleaded there- 
bo the general iſſue, Not Guilty, the cauſe ſoonafter came 
on to be tried by a jury in the faid ſupreme court, when a 
hecial verdict was found as to the title to the faid premiſes; 
ud upon arguing thereof, the ſaid ſupreme court gave 
judgment for the defendant. 

Tux plaintiff brought a writ of error from the ſaid 
julzment before the governor and council of Jamaica, 
being the court of errors in that iſland, which court af- 
lrmed the faid judgment of the ſupreme court of judi- 
ature; from which judgment the plaintiff appealed to his 
mjeſty in council, On the 17th of July 1765, the ſaid 
cauſe came on to be heard before the lords of the com- 
mittee of his majeſty's moſt honourable privy council, 
when their lordſhips, having heard the faid cauſe argued 
by counſel on both ſides, were pleaſed to report to his 
majeſty, that it appearing from the caſes and authorities 
Cited, that a material queſtion which ariſes upon the con- 
| UVa ſtruction 
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HaNAH BLAKE, Widow, Defendant and Reſpondent, 


-__ 


— -- 


— — 
„en 
— — 


2 . 
S 
- of 4, oe 
— 2 * 


. 
'S 
s o 
S VS 
1 
1 
; h \ 
| 15 
9 
CH | 
* 
"22 1 
; 1 
; bh ; : 
: * 
0 
+ * 4 
g 
i a * : 
: 4 N 
U 
141 
" : Py 
1. 
0 g 
x 
. 4 
\ ! 
4 
\ | þ 
; 3 | 
* 
27 
[ 
( 
1 
| | 
3 
i 
. 4 
* 1 
1 4 1 
4 -Y 
. b 
N x 
1 N 
* 4 
A 1 
f 
1 | 
1 


* — 
— — _ 


3 


— — 


— 2 — 


—— 


| 
- 


upon this queſtion, © Whether John Williams took any 


| ſhips ordered, that the report be drawn up, without fur- 
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ſtruction of the will of William Williams had undergong 
great litigation in Weſtminſter-hall, and had in different 
ſhapes received various determinations, ſo that the rule « 
law by which ſuch queſtion ought to be decided, was not 
thoroughly ſettled ; their lordſhips thought it highly fit, fo 
the fake of uniformity and certainty, in a matter upon 
which titles to lands may depend, that a caſe ſhould be 
made for the opinion of the court of king's bench, who 
were to certify to the lords of the committee their Opinion 


and what eſtate in all or any part of the premiſes deviſad 
« by the will of the faid teſtator ?” their lordſhips being of 
opinion, that in caſe the court of king's bench are cf 
opinion that John Williams was ſeiſed in fee, or in tail 
of the whole or any part of the premiſes, that then the 
judgment complained of ſhould. be reverſed, and judgment 
be given for the plaintiff, either for the whole or an undi- 
vided part of the premiſes; in caſe the court of king's 
beneh ſhould certify their opinion to be, that John Williams 
was not ſeiſed of any eſtate of inheritance'in the premiſes, 
in the whole or any part of the premiſes, that then the 
appeal be difmifled, and judgment affirmed. Their lord- 


ther argument, as the faid court ſhall certify their opinion 


CASE. 


* WILLIAM WILLIAMS, late of the iſland of Ja- 
maica, eſq. being ſeiſed in fee of a plantation, ſugar work, Wi, 
and lands thereto belonging, called Dean's Valley, in the 
pariſh of Weſtmorland, in the faid iſland, made his will 
bearing date the 13th day of March 1722; whereby, after WF. 
taking notice of his wife Mary Williams, and his three Hr 


daughters, Bonetta, the ſaid defendant Hannah, and Anna h 


Williams, he deviſed as follows: « And ſhould my * 
« 


vc. Nee or PERRIN AND BLAKE, IN THE KING'S BENCH, 


ergoneßz he enſeint with child at any time hereafter, and it be a 
ferent female, I give and bequeath unto her the ſum of 20001, 
ule of current money of this ifland, and to be paid her when ſhe 
as note attains the age of 21 years, or day of marriage, which ſhall 
fit, fore firſt happen, and to be generally educated and maintained 
upon Ws out of my eſtate till her portion become payable, without 
11d bes any deduction of the ſame or any part thereof. Andif it be 
Who & male, I give and bequeath my eſtate, both real and per- 
211110 ſonal, equally to be divided between my faid infant and my 
c en John Williams, when the faid infant ſhall attain to 
eviſed s the age of 21. Item, And it is my intent and meaning, 
ing of Wis that none of my children ſhall ſell and diſpoſe of my eſtate 
* 4 # for a longer time than his life. And to that intent I give, 
1 tail Ws eie, and bequeath all the reſt and reſidue of my eſtate 
1 the . to my ſon John Williams and the ſaid infant, for and dur- 
ment Ag ing the term of their natural lives; the remainder to my 
« brother-in-law Iſaac Gale, and his heirs, for and during 
& the natural lives of my faid ſons John Williams and the 


& ſaid fons John Williams and the ſaid infant, lawfully be- 


& for and during the term of their natural lives, equally to 
be divided between them; the remainder to my faid bro- 
& ther-in-law Iſaac Gale, and his heirs, during the natural 
| lives of my faid daughters reſpectively ; the remainder to 
« the heirs of the bodies of my ſaid daughters, equally to be 
& divided between them. And I do declare it to be my will 
* and pleaſure, that the ſhare and part of any of my ſaid 
* daughters that ſhall happen to die, ſhall immediately reſ 
in the heirs of her body i in manner aforeſaid. 


Ax there. was no other diſpoſition or deviſe of the ſaſd 
tſtator's real eſtate, except only a demiſe of other lands to 
Thomas Woolery and his heirs, and what js contained i in 
e clauſe above-mentioned. 


9%. AFTER- 


- 


s fad infant; the remainder to the heirs of the bodies of my 


| gotten, or to be begotten z the remainder to my daughters 
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Feb. 7) 2765. 


at the time of the teſtator's death, Or at any time after his 


intention. Upon the reading of the will it appears, that 
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AFTERWARDS, on the 4th day of February 1723, the 
teſtator died, leaving iſſue at his death the ſaid John Wil. 
liams, his only fon and heir at law, and the aforeſaid three 
daughters, Bonetta, Hannah the defendant, and Anna; 
and the faid teſtator's wife was not enſeint, or with child 


making his faid will. 

Tux queſtion therefore is, as aforeſaid, © Whether the 
< ſaid John Williams took any, and what, eſtate in all or 
« any part of the premiſes deviſed by the will of the ſaid 
* teſtator ? 

JOHN GLYNN, 


THOMAS WALKER, 


Im 
_ pac 
FIRST ARGUMENT, Hir Av, 9. Geo, III. 
— — Mr 
Mr. WALKER, for the Defendant. f 


MY LORD, 
THIS comes before your lordſhip on a demurrer to the 
plaintiff*s replication, I am for the defendant. 
As this caſe depends entirely on the conſtruction of a 
will, it will become neceſſary to enquire into the teſtator's 


kis intention was to give only an eſtate for life to this ſon, 
thereby to prevent the ſale of his eſtate by means of a com- 
mon recovery; and as this intention is conſiſtent with the 


rules of law, it muſt decide in the preſent queſtion. 
Co. Lit. . b. and the caſe of Newcomen and Barkban 
are proofs of this poſition. Indeed, in a celebrated caſe 
reported in 2. Stra. 1125, it appears that the intention of 
the teſtator was not there ſufficient to controul the opera- 
tion of the legal expreſſion heirs of the body; but there is a 

| very 
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ery great difference between that caſe and the preſent. 
i that caſe of Coulſon and Coulſon, there was no introduc- 

ory clauſe indicating his intention, as in the preſent caſe. | 
And furthermore, the caſe of Liſſe and Gray is a ſtrong 2. Lev. 223. 
authority, which was upon a deed, and yet the words of 5 
Imitation were there conſtrued words of purchaſe, to ef- 

&uate the intention of the parties. 

AND in the caſe of Sear and Mafterman, the lords com- Sear v. Mat. 


niſioners of the great ſeal would have executed the in- Ml be. 
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wich appears from the obſervations that were thrown out 


x the time, 


Uron the ground of theſe authorities it appears, that 
watever is the intention of the teſtator, that is to govern, 


{manifeſtly indicated, although the teſtator may have uſed 
mecurate or unapt words. 


Mr. Serjeant GLYNN, for the Plaintiff. 


THE queſtion in this caſe is really of law; for though 
the law, out of humanity to ignorant men, will allow the 


kid down without certain reſtrictions, as that legal lan- 
guage ſhould have its due influence; otherwiſe you let in 
1 flood of inconveniency, by rendering the rules of con- 
fruction entirely dependant on the caprice of individuals, 

Tuis queſtion has been often agitated in Weſtminſter. 
tall; it is therefore neceſlary to have it ſettled; and I can» 
not but rejoice in the opportunity that now offers, 

Tax avowed maxim in politics, That property ſhouldbe 
kttled by general, plain, and certain rules, calls aloud for 
peedy and concluſive judgment on this head; and the 
beſt way of complying with this maxim is, to lay down 
certain rules which ſhall contain certain expreſſions, car- 
hing with them known and determinate meanings, by 
Wich means counſel will be able to adviſe, and convey- 


v4 ancers 


noſt liberal conſtruction to wills, yet the rule muſt not be 


xntion of the teſtator, had it been ſufficiently indicated; Ambler, 344 


283 : 
= : = # 
* 


1. Rep. 93. 


ſcience, and to inſure their clients from any future litiga- 


lord, when we look into our books, we find the weight of 


: only as it revives the old rule, which is convenient to 
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ancers to ſettle property, ſo as to ſatisfy their own con. 


tion on the ſubject of their ſettlements. And indeed, my 


authority inclining this way. In our ancient times we 
know forms were much admired, and legal language coun- 
tenanced by the courts of juſtice. 

In Shelley's caſe, reported by lord Coke, we have 2 
rule laid down which applies directly to the preſent caſe; 
That in any inflrument, if a freehold be limited to the an- 
ceſtor for life, and the inheritance to his heirs, either medi. 
ately or immediately, the firſt taker takes the whole gate: 
if it be limited to the heirs of his body, he takes a fee tail; 
if to his heirs, a fee ſimple, 

Mx lord, I will not contend that this rule has not been 
broken in upon; but I will ſay, that all the caſes in which 
it has been abuſed have been conſidered by this court in 
the caſe of Coulſon and Coulſon ; and there the rule laid 
down by lord Cuke is revived, and has continued inviolate 
till the preſent day, Upon the ground of this caſe it is 
that I reſt; and this caſe ſhould now be confirmed, not 


policy, but for other conſiderations. As Coulſon and Coulſon 
was the laſt caſe on the ſubject, and as it was delivered on 
the moſt weighty and deliberate thought, conveyancers 
have made it their land-mark, and upon the authority of 
it have ſettled many eſtates. If then this caſe is overruled 
at this long interval, what will be the conſequence ? The 
conveyancers will be at a loss to give advice, and half the Ne 
property in the kingdom will be the ſubject of litigation. in 
Coulſon and Coulſon ſhould therefore be determined and | 
confirmed by Perrin and Blake ; and to this I could add i 
Sear v. Mafterman, and another caſe which was before Wa 


lord chief juſtice Wilmot, in C. B. Hilary 1767. pl 


Tur ſerjcant, being taken ill, could not proceed. ] 


19 70 
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„ WALKER, in reply. 

FEAR v. Maſterman is not applicable to the preſent 
i, becauſe there the intention was not ſufficiently ap- 
Ent, In many caſes it has been ruled, that the intention 
the ſovereign guide: that intention appears in the preſent 
and as it differs from Coulſon and Couiſon, there is na 
bay to giye the firſt taker an eſtate tail; and therefore 
+ intention is to govern, which gives an eſtate far life 


jy to J. V. the firſt taker, 


If. Serjcant BYRLAND, for the Defendant, 


MY LORD, 


THE . caſes in the books upon this ſubje& are ſo vari- 
4s, that it is hardly poſſible to reconcile them; but I con- 
tive, that from the very firſt chapter of Coke Littleton 
very one will allow this principle, That although the law 
in eftabliſhed certain technical expreſſions for the deſcription 
ſ intereſts in lands, &c, yet if the teſtator does not uſe 
bem at all, or in the ſenſe meant by lawyers, till if his in- 
Inton be clear, his will ſhall take effect according to that 
Wention, Indeed, this principle has its foundation in ſo 
ood policy, that it has been applied even in the conſtruc- 
im of deeds to fulfil the intentions of the parties. 

lx the caſes Liſle v. Gray, and in Water and Snow, 
nd in White and Collins, Paſch. 5. Geo. I. upon the 
abority of theſe caſes I might argue, that if the law has 
Woned deeds to be thus liberally conſtrued, d q fortiori it 
Fl alow it in the caſe of wills: and when I add the prin- 
we above cited upon the authority of lord Coke, there 


Fannat 
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Raym. 278. 
2. Lev. 223. 
Fearne C. R. 0. 
Palm. 359. * 
Comb. 289. 


iy Yeu. 526, 


& Lev. 437, 


© Coulſon and Coulſon will be quoted; but the caſes are nc 


. ſon of the interpoſitian to truſtees, &c, 
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cannot remain a doubt of the truth of the poſition unc 
_which I ground this argument: That the intention of 
teſtator ſhall govern, if conſiſtent with the rules of 1; 
although he may have expreſſed himſelf inaccurately 1 
without preciſion. I might here trouble your lordſhi 
with many caſes which confirm this argument; but Wo! 
they muſt be recollected by your lordſhip, and as they oni n 
confirm and ſtrengthen, and do not extend this prineim i N chi 
J paſs them over, and reſt ſolely here; which reduces th 
argument to this queſtion, What is the intention in H 
preſent caſe? Manifeſtly this: To give ſuch an eſtate Mt 
would deprive the ſon of barring the remainders. Thi: | 
teſtator finds an eſtate for life will do it, and therefore tell 
us that he means to give it to his ſon. Upon what I be 
fore faid I draw this concluſion : "The fon takes only a * 
eſtate for life. Exactly in point is the cafe of Lennard 
lord Suſſex; and though this was upon a truſt, yet tha Tt 
makes no alteration, as one rule of property muſt run i Ne 
both courts ; and therefore it is an authority to ſhew, tha 
when a teſtator expreſly indicates an intention that the fir! 
taker under this deviſe ſhall nut bar the remainder, the 
law fays he ſhall only have an eſtate for life. 
AGAINST all this reaſoning I ſuppoſe the caſe « 


ſimilar. This caſe of Coulſan and Caulſan was decide 
upon the ground of Duncombe and Duncambe ; and in bot * 
it was held, that the eſtates for life did not merge by rea 


Upon the laſt argument, a caſe was quoted on the othe 
fide which was decided in C. B. Hil. 1767. As my bro 
ther G hun did not ſtate it, I will give your lordſhip what 
account of it I can. 

THis was a caſe between Dobſen and Grew. The 
teſtator gave to Grew an eſtate for life, and remainder over 
to the uſe of the iſſue of his body, and the heirs male of 
the body of ſuch iſſue, remainder over to Dahon. hi 

| | was 
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,a<udged an eſtate tail, becauſe the greater intention 
red to be, to let in the iſſue of Grew before the de- 

& to Dobſon ſhould take effect: but as this could not be 

fuated without giving an eſtate tail to Grew, the firſt 

xr, he was adjudged to have an eſtate tail, 

Leon this caſe I would obſerve, that the general In- 

won of the teſtator was the guide; and by what fell from 

| chief juſtice Milmot, it is clear that any words would 
xe given way to the controul of the teſtator's intention, 
bom hence, and what I have before faid, I conceive the 

on ſhould govern. The intention is to give an 
re for life only to J. V. and therefore I truſt he will 
xjudged to take ſuch an eſtate on] Yo 


b Selicitor-General DuxxING, for the Plaintiff. | 


THE cafe divides itſelf into two queſtions ; the reſolu - 
n of which muſt determine the judgment of the court, 
it. WHAT is the intention of the teſtator? 

2dy. Is that intention conſiſtently explained wards the 
tles of law ? 

My learned friend EPR that the intention is mani- 
it beyond a poſſibility of doubt, and therefore does not 
ve it. I inſiſt, that neither the circumſtances taken ſe- 
ately, nor all the will taken jointly, is indicative of his 
ktzntion beyond a doubt. Let us ſee what are the circum- 
ſtances: A deviſe to one for life only, then a remainder to 
Jace Gale and his heirs, then to the heirs of the body of 
bs ſon, Theſe circumſtances want an elucidation, inaſ- 
duch as the deviſe to Gale is not explained: he may wiſh 
o give ſome intereſt to Gale and his heirs; and, to effec- 
tute that, he may find it neceſſary to expreſs himſelf as 
Ming an eſtate for life only to his ſon, with remainder to 
be heirs of that ſon's body. Taking the whole ſcope of 
Is will as explained in the introductory clauſe, it appears 
Þ be only a deviſe to reſtrain the ſon am alienating a 
greater 
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greater eſtate than for his own life. This ſhews, that 
the teſtator had not ſo explained himſelf, it had operated 
have given his ſon full power over his eſtate; therefe 

this introductory clauſe only contains a reſtriction whi 
the teſtator would have hung over his ſon. From hen 
we ſee that the intention is very dubious, and ſhould the 
fore be collected from the legal ſenſe of the words uſt 
But as I do not mean to reſt here, I will admit the int 
tion to be clear to give an eſtate for life; but this I fh 
contend cannot be allowed, as he has uſed expreſly wo 
of limitation, which brings me to the 


| 
' 
ö 
ö 
=” 
| 
: 
: 
: 
| 


SECOND QUESTION. 


4 Ts this intention conſiſtently explained with the ru 
cc of law?” 

IN TEN TION is to be ſought for in the conſtruction o 
will; but that the teſtator ſhould be fo far indulged as 
break through all rules of conſtruction, is a poſition 
which I cannot afſent, If an eſtate be limited to one | 
life, remainder to his heirs, it is a fee in the firſt taker; : 
this, whether by will or deed, The intention is clear 
that as well as in the preſent caſe, and yet the legal ſer 

of the words muſt not yield to that intention. Then wh 
in the preſent caſe? Both ſtand on the fame ground; bot 
muſt have the fame effect. Then will my learned frie 
ſay, no caſes in the books are againſt fo general an | 
fluence? I admit that the books arc confuſed and inco 
ſiſtent; but I contend, and I will ſhew, that whatever in 
conſiſtency there may have. been, yet at this day, in 
year 1769, it is a ſettled point, and well known, that th 
true line of diſtin&tion i in all caſes upon this ſubject, is th 
truſt and legal eſtate. In the firſt, the intention of th 
teſtator is alone to govern; in the ſecond, the legal ſe 
of the words uſed by the teſtator. 
Vern. 526. Ix the caſe of Lennard and lord Suſſex, lord Cowper, | 


ene c. R. ia. delivering his decree, obſerves, © If this caſe had been of 
« e 
0 
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Li] deviſe in equity inſtead of a tr:/?, the legal ſenſe of 
e words would have operated inſtead of the intention.“ 
very obſervation is repeated by lord Harcourt in the 
of Bale v. Coleman; and lord King, in the caſe of Pa- 
rand Yeyce, determines upon the legal eſtate exactly 
fftting in a court of law, and allowing the full force of 
words uſed. So ſays my lord Talbot in the caſe of 
urchy and Boſville: © Had it been the deviſe of a legal 
„ 1 muſt have followed the legal ſenſe of the words.” 

| any man will read lord Hardwicke s argument in the 
of Bagſhaw and Spencer, he muſt obſerve the pains, 
ae and anxiety with which he labours this diſtinction, 
| which he makes the ground of his deciſion. After 
| Hardwicke, the caſe of Sear and Maſterman comes 
re lord chief juſtice Willes, lord chief juſtice Mil- 
and mr. baron Smythe (at that time lords commiſ- 
ers of the great ſeal). This caſe is a further proof, that 
tel deviſes the words uſed are to govern, although 
ny to the ſenſe in which the teſtator may mean to 


s, that the departure of our courts of juſtice from an- 
0 ſt maxims, is ſure to breed confuſton and uncer- 
7; and it had been better had the old notion of the 
1 15 being a word of limitation, never been broken 
won: ſo that five ſucceflive chancellors lay down the 
nction for which I contend ; and the laſt ſet of great 
whom I mentioned concur with them in their decree 
kn a legal deviſe. 

breIDEs theſe, the caſe of Coulſon and Coulſon before 
court in 1744, is a very reſpectable authority, and, 
toboratiig with the caſes in chancery, ſettles it inviolably, 
bat where the teflator uſes words of limitation, his inten- 
[ball not contravene” them, however plainly expreſſed. 
us caſe is very much diſputed ;- but, beſides what my 
med friend mr. ſerjeant Glynn obſerved upon it, many 
pments may be uſed in ſupport of it, He faid, that it 
Ua 6 8 Was 
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2. Vern. 670. 
2. — WII. 142. 


Fearne C. R. 9o. 
2. P. Will. 471. 
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2. Ack. 570. 
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dem; and upon this caſe lord chief juſtice VMilmot ob- 
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important point, and give additional weight and author 
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was a revival of the ancient law: this is what my lord chi 
Juſtice Wilmot ſo anxiouſly wiſhed ; and as ſuch it is a 
luable deciſion. Beſides this, lord Hardwicke confirms 
it in Bagſhaw and Spencer, ſaying, & That ſince the caſe 
* Coulſon and Coulſon be would not urge the cafe of Payill 
< and Voyce. If he thought it was not law, why wo 
not he overrule it? Then it might have been done wit 
out inconvenience ; but now that is impoſſible, for conven 


be overruled, half the eſtates in the kingdom would 
ſhaken in the moſt eſſential points. Your lordſhips ; 
therefore now aſked to do what would greatly endange 
the eaſe of the bulk of mankind in this kingdom, and tod 
ſo upon a ground which has never yet been ſtruck up 
For the firſt, in the yeae 1769, you are deſired to cont: 
vene the rules of conſtruction eſtabliſhed on good pelic 
and general uſage, to ſupport the intention of an individu 
It has been ſaid, that the diſtinction between truſts and le 
eſtates will be attended with inconveniencies. I know. 
none : no mortal can doubt whether the eftate is a truſt or 
legal one. If a truſt, the intention is to controul; if nd 
the rules of law. 
Tun deviſe of the preſent eſtate in litigation is a legt 
deviſe. The teſtator has uſed words of limitation; and u | 
ſuch his intention muſt be conſtrued according to the gi 
ſenſe of his words, which give an eſtate tail to the {a 
J. V. under whom the plaintiff claims; and therefore WW 
pray your lordſhip's judgment, whereby you will ſettle i 


to the well-decided caſe of Ceulſon and Coulſon. 


Mr. Serjeant BURLAND, in reply. 


THE ground of mr. Solicitor's argument is, the cal 
in chancery, and the caſe of Coulſon and Coulſon. As t 
the firſt, it can have no weight; one rule of property ai 

| conſtruc 
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nſtrution muſt run in both courts, or it would be im- 
afible to have any certainty. The law of deſcents is 
be ame in both courts; and in Watts and Ball it is laid 


nrme 
ak bn, that both courts are bound to decide by the ſame 
pill” In Pybus and Mitford, lord Hale obſerved, that 


does ſhould be aftut: to diſcover intention, and to exe- 
ute it when diſcovered ; ſo that if a legal expreſſion muſt 
antroul in a legal deviſe, it muſt in a truſt, and vice 
an As therefore I ſubmitted that the principle laid 
wn by Cole was corroborated by many ſubſequent caſes, 
þ I truſt that principle cannot be ſhaken by the authorities 
pentioned by mr. Solicitor. As to the cafe of Coulſon 
nd Coulſon, it is not applicable to the preſent ; the inten- 
Im is fo very ſtrongly explained in the preſent deviſe. 
two grounds failing, leave us quite free to ſay, that 
J. took only an eſtate for life; and therefore I pray 
jour Jordſhips judgment for the defendant, 


4 Chief Fuſtice MANSFIELD. 


IT is very fit that this matter ſhould be argued again, 
ui all the caſes reconſidered. There is a long ſtring of 
bem in the books, but there is a great diverſity of opi- 
. It ſhould be conſidered, that the different temper 
the ſo! the times may have occaſioned conſiderable difference; 
refore ad the want of due attention to this has occaſioned the 
ttle urs to run into many abſurd diſtinctions, which had now 
thor be forgotten. The chancellors have in their decrees 
made many diſtinctions, particularly between the truſt and 
al eſtate ; and indeed even in the truſts, between.truſts 
Recutory and executed: neither of theſe diſtinctions are 
unded in ſenſe. As to the firſt, courts of equity are 
unden by a general rule of law, as much as a court of 
mon law, As to the ſecond, all truſts are executory. 
4 abſolutely neceſſary to the very exiſtence of a truſt, 

nu de executory, becauſe a truſt executed is within 


true a : the 


1. P. Will. 108. 


it —— 4 — — _ 
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John Williams. 


many others. Theſe refinements ſhould be all abſorbed 
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the Statute of Uſes. This lord Hardwicke particularly 10 
marks in the caſe of Bagſhaw and Spencer: but upon i no 
queſtions that have ariſen in common law there have bei du 


many ſubtilties. In King and Melling, lord Hale me 
tions a caſe wherein a perſon gives an eſtate to another { 
life, et non aliter; and upon this ground it was ruled: 
eſtate for life. So there is Backhouſe and J/2!!,, : 


m__ 


enquiring on the preſent occaſion, whether the teftat 
intention is the ſovereign guide; or whether the legal ſe 
of certain technical expreſſions is to controul that inte 
tion, when it appears that he has unwarily and ignorant 
uſed them? That queſtion reſolved, will finally decide t 
matter; and I am therefore very deſirous of having 
argued and determined by us, and after us by the highe 
authority. 


— 2 - 
I FS 


5 "2 


— ——— 
Tux caſe ſtood over for judgment from May 2, 1766 


to Feb. 8, 1770. Hil. 10. G. 3. when the Judges del 
vered their opinions, ſeriatim, to the following effect: 
Ar. Juſtice WII LEõ. 

THIS caſe of Perrin and Blake ſtands for the judgmen 
of the court. As this action is only brought to take the 
opinion of the court on the queſtion contained in the caſe 
there is no occaſion to ſtate the pleadings. The ſimple 
queſtion before us, is, What eſtate did J. V. take undet 
the will of his father ?” Before I come to examine tais 
queſtion upon legal authorities, I ſhall premiſe a few gene 
ral obſervations. In forming my opinion on this caſe, | 
have conſidered the true grounds upon. which the general 
authorities in law have turned, and I have uſed my utmoſ 
endeavours to get a clear ſight of every hint or ſuggeſtion 
as well as of every argument and authority, that I may decide 


upon the fulleſt view. However unfortunate I may be in 


— with my brothers, I ſhall make myſelf eaſy * 
$ 
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Nen 
ly rs cefle tion, © that conſtant unanimity of ſentiment alone 
don ti no concluſive evidence of integrity in a court.“ It is 


| duty of a judge to decide upon the moſt rational ſcheme 
t occurs to him; and he had better adhere to that opi- 
im which he has formed, than give way to the undue 
fence of others, however erroneous his own opinion 
win fact be: my opinion therefore is ſuch as I have 
med without any prejudice, and without any regard to 
r ſentiments of another. 

Ir is an univerſal notion, that in a commercial country 
| property ſhould be freed from every clog which may 
nder its circulation. In the early times of our hiſtory, 
ere feudal policy prevailed in its full extent, every ſpe- 
is of alienation was unlawful ; but when the rigour of 
ht fyſtem wore off, we find alienation grow up and en- 


her f 
uled ; 
is, 1 


bed 


be fiction of common recovery to avoid the ſtatute de 
dais, is highly commendable. The ſtatute of wills, and 
te abolition of military tenures, the introduction of com- 
gerce in the moſt ſuperlative manner, with the improve - 
ments in conveyancing, make us now view the property 
this kingdom as almoſt entirely diſentangled from the 
os which it formerly bore ; and upon motives of policy 
de courts of juſtice will ever incline againſt any idea 
ich ſhall prevent its circulation. A judicious writer 
Bhckſtone) obſerves to us, the word © heirs” is abſo- 
utely neceſſary in any deed to paſs an eſtate of inheritance : 
Ws, fays the author, is a rclick of ſeudal ſtrictneſs. From 
phat I have before ſaid, it is clear, that I ſhall ever diſ- 
wuntenance, as much as I can, any thing which favours 
if antient ſtriftneſs and policy, and where I can poſfibly 
part with Juſtice from an old maxim the policy of which 


es dell 
ct: 


ake the 


e this 


gene- 


urſcrily, that in Shelley's caſe the rule is confined to 
or conveyance, and therefore by no means applicable 
Da will: the law acknowledges a maxim which neceſſa- 


be 1n 
4s Vox. I. X - 


puraged in its higheſt degree. In this view of the caſe, 


ts now ceaſed, 1 certainly will. And here I will mention 
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2. Burr. 1100. 


2. Str. 1125. 
2. Atk. 246. 
2- Atk. 570. 


Intention; whatever conditions he lays upon his prope 


* ſays, © That caſe is now determined and ſettled ; as ſuch; 


And if Coulſon and Coulſon has been the directrix to con 


it ſo in terms, yet as this invention of Bridgeman a 
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rily follows from any idea of property, © cujus eff dare v 
« oft diſponere, et donationes ſunt ſtricti juris.“ But yi 
have always been liberally expounded to fulfil the teftator 


ſhould be obeyed by him to whom it is conveyed, 2 
countenanced by the courts of juſtice. In the caſe 
Long and Laming, lord chief juſtice Wilmot has this u 
markable expreſſion: © The teſtator's intention is the pol 
« ſtar by which the court muſt ſteer in every deciſion uno 
« a will, and we muſt collect that ihtentian from every p 
« of the will, and apply them to each other.” In the pre 
ſent caſe, therefore, reaſon and humanity are my guides 
reaſon will point out the intention of the teſtator, and hy 
manity will encourage me to fulfil that intention; : 
though I ſhall be ultimately found to differ with a ce 
brated caſe, yet I will follow the prudent example of lor 
Raymond, who, ſpeaking of the caſe of King and Mellin 


« muſt not be ſhaken, but we will not puſh an inch further, 


veyances, I mutt admire that they ſhould place ſo implic 
a faith in a ſingle caſe; eſpecially as the caſe of Bag jb 


and Spencer, and my lord Hardwicke's argument upon ii Ds 
certainly ſhook, if not to fay overruled, it. I come to i v 
preſent caſe ; there are two queſtions: 1ſt. What appear ind 
to be the intention of the teſtator ? 2d, Was that agree nil: 
able to the rules of law ? , hot 
His intention is apparent from the introductory claug ma 
which governs the whole will: the deviſe to [aac Gal: i in: 
a a further proof of his intent. From every part of the wulhh er 
it appears that Gale was meant as a truſtee to preſe de 
the contingent remainders; and though he does not exp gi 


Palmer is of a century ſtanding, and being conſtantly 105 
for the purpoſe of ſupporting contingent remainders, it 
does appear that the. teſtator's general intent is to * 
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bike i in that way, though he ſhall not have explained it 
t vile, yet I think it may be fairly taken for ſuch : after his 
&viſe to Gale, he gives it to the heirs of the body of his 
bn. If he can give an eſtate for life to one, and the inhe- 
tance to the heirs of the body of the firſt deviſer, and if 
lis intention appears to be ſo, I ſhall think that that inten- 
ton muſt controul the legal ſenſe of the words * heirs of 


«the intention of a teſtator muſt govern, if it be con- 
a ſtent with the rules of law,“ is thus ably explained by 
e Pro my lord Hardwicke, in the caſe of Bagſhaw and Spencer ; 
uides tue intention muſt be conſiſtent with the rules of law,” 
id bu int is, the main object of his intention. The principle 
bes not apply to the legal ſenſe of technical expreſſions, &c. 
| cel WY and in that caſe there lay the Game objections as now, and 
f lor they were duly inſiſted on at the bar. We have now; then, 
ſelling got at the queſtion in this caſe : Whether, or not, in the 
ſuch i preſent caſe the heirs of the body may be taken as words 
ther, "hi «f purchaſe ? For if they cannot, now I know when they 
con en, will it be ſaid, that becauſe of the rule laid down in 
pic Shelley's caſe, they muſt in this caſe have the force of li- 
nitatrons ? Surely Archer's caſe in 1. Rep. 66, Law and 
oon it Davies, are ſufficient to ſhew that there are caſes wherein 
to thay words of limitation have been uſed as words of purchaſe ; 
pear ind fo is Nager de Mandeville's, in Co. Lit. 246. The 
gree. fule contended for, which is in Shelley's caſe, was pro- 
nounced by lord Coke upon a deed, and at a time that he 
clauſq ; was pleading at the bar; and though I ſhall be for adher- 
ng to it in every caſe literally within, yet it muſt not be 
je wi extended an inch. The maxim itſelf grew with feuda 
ele policy, and the reaſons of it are now antiquated. The lo- 
dans ſay, „ Ceſfante cars ceſſat eſfectus; and ſurely the 
„ au lawyer may ay, „I will confine an old rule of law within 
ue © its exact bounds, and extend it as little as is poſſible !” 
„ if i But in ſaying this I am warranted by the judgments of 
Ar courts of juſtice; I ſhall therefore go through theſe 
deviſe X 2 ſeveral 


us body.“ The principle of the law which ſays, «that 
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carries with it great weight and ſenſe. He admits it to be 
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ſeveral caſæs as briefly as I can, as they will be remem. 
bered, and more ably explained, by my brothers who con- 
cur with me. The firſt cafe is Waker and Snowe. This 
caſe was upon a deed, and there words of limitation were 
conſtrued words cf purchaſe to ſulfil the intention of the 
parties. This caſe is mentioned in Purchett and Durdart, 
and accounted law in Long and Laming, Lord chief jul. 
tice M ilmot comments upon this caſe, and his commentary 


law, and argues from the authority of that caſe the expe- 
diency of conſtruing wills in the fame manner: « [f the 
intent (ſays taat learned judge) be in equilibris, let the 
« law controul; if not, let the intention or legal ſenſe of 
“ his words, whichever preponderates.“ 

Tas next caſe is Lifle and Gray, exactly ſimilar to 
WW aker and $::5ive, and affirmed in the exchequer chamber 
by the unanimous opinion of all the judges ; this is there- 
fore a very ſtrong authority to ſhew, that ſuperadding 
words correct the legal ſenſe of certain technical expreſ- 
ſions, 

Urox a deed too, the caſe of 7Fithers and Allgoed in 
chancery had the ſame effect; lord Ta!bt obſerving upon 
this caſe, “ that the law could not counteract maniſeſt in- 
t tention.” To theſe caies it may be objected, that the 
words were added to thoſe which gave a purchaſe; but 
lord Hardiuic te, in Bagſhaw and Spencer, expreſsly an- WW ul 
twers this objection by faying, that * the preceding weras WM (; 


- "th only indicated the intention; and ſays, © if ſome words will an 


« xvhy may not others There can be no charm nor magic in * 
words, but their effect is conſtituted by the ſenſe they bear. WW p 
Upon the ground therefore of theſe cafes, I truſt, I might Wi U 
fafely reſt my opinion; but theſe caſes are confirmed by WW te 
many ſubſequent ones, which I will briefly run through. ü 
Burchett and Durdant : This cafe went from this court to Wl I 
the houſe of lords; and there words, to which the law hat Wl x, 

U 


annexed certain ſiꝑnifications, —_— to the intention of 
eng et] Ip. the 
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te teſtator. Here may be mentioned ſeveral caſes from 
ud Rolle's Abridgment, 837. all confirming the fame point 
ir which I now contend. After this follows Beaumont 
and Long, and Newcommen and Barkkam, or Breton and 


e bam, before lord Croper : upon this caſe lord Cowper 
Wart, gſerved, that if the law could invariably adhere in all 
Jul as to the technical expreſſions, without any deviation, 
tary n the moſt natural and proper caſe, the common law 
0 be would become a mere matter of memory inſtead of being 
xpe- tem of judgment and reaſon, The caſe of . Pack houſe. = 
t the n ell, is exactly to this effect; © to the eldeſt fon 
* for life only, for want of iſſuc to the male children:“ 
e Ot 


and this was reſolyed to be an eſtate for life; and the court 
aicfly relied on only, as an indication of the teſtator's in- 
ertion, The caſe of Robinſon and Robinſon was determined 


mber won its particular circumſtances, and I ſhall preſently men- 
ere · ¶¶ ton that caſe more fully, Thus we find that the caſe of 
ding WW þcher was determined upon the intention; and Clarke and 
pref< Dey is exactly ſimilar to it, In Loddington and Kyme the 


court reſolved that iſſue ſhould be a word of purchaſe, The 


ed in Ilue in ſtrict language is in a will the ſame as heirs of the 
upon body; lord Hale ſays ſo in King and Melling. And to 
t in- tus, if it be neceſſary, is lord chief juſtice Pratt's opinion 
| the en Shaw and Weigb, and in Legatte and Sewell, ] eite 
but theſe caſes to ſhew that iſſue or heirs of the body may be 
an- ued as words of purchaſe, To this I muſt cite Mhite and 
* lalins before lord chief juſtice King, in C. B. 5 Geo. I. 
wit, and Law and Davies. In Law and Davies the words 
ein were all in one ſentence, and ſo they are at preſent, In 
dear ' WY Pracect and Spooner, 2. Atk. 89. lord Hardwicke obſerved, 
ght i that though the words ſound like limitations, yet the in- 
d by tention of the teſtator may controul them, This is exactly 
gn. tie poſition J am endeavouring to eſtabliſh, Long and 
rt to Laming goes thus far, Bagſhaw and Spencer is exactly in 
7 had point; but to the laſt cited caſe it will be objeRed, thai it 
* Was upon a truſt; but in this I ſee no ſound reaſon, There 
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Ambler, 8. 


* 
- 


2. P. Will. 476. 


Cited 1. Burt. 37. 


py 0 5 
1 * . r — — — — — — — » — 4s - 
A . we 2 3 j * 4 > RR. 4 — 
— — LS - — — wy 2 — — — — 
— : , 2 
nl ũ — Aro ror ee ing = oe. LAG Ee. nc. 
— 9 wier . rn 3” ae IE EI 9 
. * * ©. _ — 2 „% „ — _ . 
. — - * 8 — — 2 — 


Moor, 593. 
1. L. Ræym. 203. 
1. Salk. 224. 
3. Lev. 431. 
Fitzg. 24. 


2. Stra. 798. 
Forte ſc. 58, 
Fitzgb. 7 
1. P. Will. $7. 
1. Eq. Caſ. Abr, 
394» 
Comb. 229. 
2. L. Ray m. 1561. 
2. Stra. 849 
Barn. K. B. 23% 
2. Vern. 43.193. 
2. Freem. 114, 


9 — — 
* 0 * . 
: : - — — 1 
—— _ = A 8 m — * 27> 2 * * 1 
— —— 
— — > = . 2 — — —— — — - 
— — — — — — . . — — 
— ——EUꝑʒñ.— — — — — — - — — 1 
— _ - 3 CI 1 P —— — 24 — 2 2 
- b 3 * a 4 2 * 
— — — 
. — . p s = * * * N 8 _ 
4 „ 1 8 YA 4 a: * 
1 5 8 
- * 


Ac 


MY - . q _— 5 ma; 
—— — —— 0 Cn < CS. AS 
— — — K — 


Fearne, C. R. 9. 


judge fays, no man ſhall ſnew me a cafe where an heir 
& can take as purchaſer, without declaration plain.” The 


the intention was in equilibrio, In ſuch cafes I admit the 


3. Lev. 437- 
2-L.Raym14 37» 
2. Str. 720. 
Barn. K. B. 6. 


and Spencer, If that caſe. be laty,” ſpeaking of Couſen 


Heard C. R. 122. 


which ſhews how little he regarded them: it is true, lord 


ſentiments were, © that one rule of property muſt run in 
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is the caſe of Auſtin and Taylor before lord Northingtn, 


Hardwicke did ga into. this diſtinction; but it was for very 
wiſe purpoſes, to avoid overruling Cozſen and Couljn, 
But in Garth and Baldwiz, in 17555 he ſhews us that hi 


cc both. courts.” He quotes Hobart, 33. where the learned 


meaning df this is, that in caſes of a deviſe plain declaration 
ſhall be preferred to the operation of legal words. Againſt 
this may be cited the cafe of King and 1e!ling : this caſe 
turned upon interpretation. Hale was of two opinions, and 


ſtrict rules of Jaw muſt take place: juſt fo are the caſes of 
Duncombe and Duncambe, Langley and Brown, and Goal- 
right and Puliyn, diſtinguiſhed from the preſent. In the 
firſt, the point before the court was a very different one; 
and it was upon a deed. The court reſolved, that the in- 
terpoittion to truſtees ſeparated the freehold and inheri- 
tarice ſo as to, prevent a merger. In Googright and Pulin 
it was reſolyed upon the intention not being ſufficiently 
explaincd ; and in ſuch caſe I have continually faid that 
would follow the legal ſenſe of the words. Next in order 
is Coulſon and Coulſon; an extraordinary opinion. Lord 
Hardtuicſe ever diſſented with it; and ſays he, in Bag/haw 


ſag 

(0 
and Coulſon : but whether it muſt now ſtand or not, it 13 br 
not appoſite to the preſent caſe. In Garth and Baliuia Wil ® 
the words are not ſtrong enough. In Scar and Maſterman i 
the queſtion was, Whether ke took an eſtate for lite or in A 
tail? Lord chief juſtice Milles obſerved, & that if the 
6 intention had been clear, the technical expreſſion right 
« have given way; but in that caſe, ſince- it was not mani: 
& feſt, the legal ſenſe muſt take N This AE ly 


J 


cker 
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Nn, beyond a doubt. The next caſe is Robinſon and Ro- f {| [} | 
Jord. That caſe was determined on its own particular 4 | | I} 
very arcumſtances, and thereupon cannot have any influence | 48 
un, er he preſent point. The reaſons of the determination Ae 
at his given in maſter Burrow's Reports, 513; but I have {42 1 
in in procured from lord chief juſtice Parker a copy of the opi- 114188 
armed WH ooo which he delivered in the houſe of lords upon that | 118 
heir y caſe. The judges have particularly conſidered what Wis! 
The Wcnftruction the words will bear. It would have been a 218 
ation WI klrable thing to have fulfilled his whole intention, but | | vi 
aint int ſeems impoſſible, It is a rule of law, “ that if the | 1 Hi | 
e nceſtor takes a freehold, and the inheritance is deli- 4 | i 
„ and Cyered to the heir, the anceſtor takes the whole eſtate.” 10 j | 

+ gels lordſhip then goes into the particular circumitances of bt 
es o cafe, and concludes with obſerving, © that as his whole 1 

5% ntention could not be fulfilled, the judges were of opi- | 

: the mon, that what appeared the moſt general intent ſhould f 

one; übe complied with:“ but this ſtanding on its own parti- || 

© in. WY ular grounds is not appoſite to the preſent caſe. Some | 

heri. ds were determined by lord Northington. The firſt '| 
n a caſe which was determined againſt this general (| 
ently i loftrige, & that the intention ſhould controul the legal | | 
nat! eſe of the words; but this caſe not being fatisfaCtory, , ſil 
order n appeal was prepared to be carried to the houſe of lords; l 
Lord but no opinion which the ſucceſsful parties took encou- 18M 
u del them to anfwer ſuch appeal, and therefore they choſe ll 
en v drop it. The caſe of King and Burchell was before cited in 2. Burr. 

it i; bd Northington. This was determined to be an eſtate 1193 

win ub on account of the ambiguity ; there being in the 2 

rman brmer part of the will words which conveyed an eſtate 

or in d, and ſome words which ſounded in the latter part of it 

f the WY le an intention to give an eſtate for life, OR 
night Tux laſt caſe upon this ſubject was Dodſon and Grew. 2. Willon, $23. 
nan: Upon this caſe I ſhall make a few obſervations. As firſt, 
og is s determined upon the very principle on which Ro- | 
nt is Won and Robinſan was determined, to fulfil the greater 
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part of the intentions, The whole of his intention being 
impoſſible to be complied with in the words, it is nc 
ſimilar to the preſent; and the court, in delivering their 
opinion, declared they acted upon the ground of compli. 
ance with the teſtator's intention; lord chief juſtice Viln 
obſerving, “ that the teſtator 's intention <vas the ſovercigy 
guide in the conſtruction F a will, and that the leg; 
ſenſe of the words would be of little avail againſt ſuper 
force of intention. I have now gone through all the caſe 
2nd I think that upon principles the caſe is clearly with the 
defendant. And I further think that the weight of auth 
rity is conſiſtent with thoſe principles ; and therefore, upo 
the whole view of the caſe, I think the intention of the 
teſtator muſt prevail; which being to give an eſtate fo 
life only to Jahn [/iliams, in my poor opinion he took 
ſuch an eſtate only, and of courſe I muſt think that judg 
ment mult be given for the defendant, 


— 5 


8 


Mr. Juftice As rox. 


I HEARTILY wiſh, gentlemen, that I could relieve 
you from the attention to auother long argument; bu 
upon a caſe of this import it is incumbent on me not on 
to give my opinion, but my reaſons ſor that opinion. 
Von this cafe we are to obſerve, that we are now ex 
amining a teſtator's will, and deciding upon the devil 
in that will, "The firſt and fundamental rule of law i 
Point is, « that the intention of a teftator is to be collefiet 
<« and allowed, though nt expreſſed in any legal language. 
Let us then conſider the intention: this is clearly to give 
an eſtate for life, Lord Hardwicke, in the caſe of Mil 
and Lewis, obſerved, © that where: the intention is 1 
« plain to give an eftate tail, they will not do it 10 dies 
« the limitations and provifions ;” but ſays, a devil? to 
for life, remainder to the heirs of his body, is of great in 
fluence, and requires ſtrong marks of a contrary intention 
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p contravene the legal ſenſe which theſe words carry. 


ah; and fo ſaid lord Hardwicke, in Robinſon and Robinſon. 
Lord chief juſtice Wilmot likewiſe obſerves in Sayer and 
Wafterman, * once fix the intention, and the law decides 
C pon it without ambiguity.” And fo it hath been ſettled 
br aboye a century: every caſe ſtands upon its own 
om; others only confound ; ſo that hence we may 
unclude, that the intention which is clear ſhould govern, 
hut it is objected, 

Fmsr, That in Shelley's caſe i it is laid down, © that if 
the anceſtor takes for life, and in the ſame inſtrument an 
F inheritance be limited to the heirs of his body, the fir ft 
K takes the eſtate tail.“ 

SECOND, That the teſtator has made ſuch a deviſe in 
de very words in the preſent caſe, that no words of limita- 
ton are ſuperadded to the words deviſing the inheritance : 
that the deviſe is of a legal eſtate, not of a truſt; and 
fierefore that the legal ſenſe of the words will ſupervene 


55 


h Backhouſe and Melli the judges relied upon the word 


Ambler, 344. © 


1. Rep. 93- b. 


ie intention, however plainly expreſſed. As to the firſt, 


niere | 2dmit the rule in SHelley's caſe to be law; but I deny 
the conſequence, that it is an invariable rule to be applied 
mevery deviſe, This js an old rule of feudal policy, the 


reaſon of which is long ſince antiquated, and therefore it 
muſt not be extended one jot, 18 


Tux word heirs is a term of art; it is neceſſary to be 
ued in a deed, but not in a will, Co. Lit. c. 1. So in 
the caſe of eſtates tail; in a deed it muſt be created by 
uling words of procreation, as heirs of the body; but, proli, 
ſemini, iſſue, children will do in a will; Co, Lit. c. 1. 


of art, But the argument now is, ſince he has uſed them, 
hey muſt have their due influence: but it is no con- 


w be freely communicated, no reaſon can be given why 
Firms of art ſhould not be gat over, Sir Joſeph Jetyll, in 
Papillan 


from whence we ſee that the teſtator need not uſe terms 


Culive argument; when the law permits an intention 
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Papillon and Payee, faid, ( The, intention, if lawful, ſhall 
« govern,” Lord Talbot obſerved, in Glenorchy and 50 
ville, „The rule of law is not fo ftrict as to controul th, 
te intent.“ In Sayer and Maſterman, lord commiſſioner 
Files obſerved, & that the intention ſhould always govern . 
and that caſe was determined on the non- appearance of 
intent. Lord keeper Henley concurred in this opinion; 
obſerving, that ſuch was not an arbitrary opinion, but con- 
ſonant to juſtice and reaſon ; that if the intent appears, the 
teſtator need not be tied down to legal conſtruction. l 
know of no rule eſtabliſhing a contrary doctrine, but 
on the contrary many caſes favour it, as lord Burkirg and 
lady Stanford, [/ithers v. Agood, &c. and therefore ſee. 
ing that any words in a will are capable of various con- 
ſtructions, the intention muſt fix. So is Lifle and Grey, 
Waker and Snewe, &c, To theſe it was objected that the 
intention was ſhewn by dividing words. Lord Hardwicte 
anſwers this objection by ſaying, that theſe words only in- 
dicate the intention; and that if theſe words were ſuficient 
to do fo, any others, carrying with them as plain meaning, 
would have the ſame effect, Wrigbt and Pearſon turned 
upon the intent. In Ladilington and Xyme the intent pre- 
vailed, and was the ground of the deciſion in Nalinſn 
and Robinſon, This caſe was accorded to; and a further 
confirmation of this is King and Burchet!, before lord Mer. 
thington, In King and Melling, lord Hale ſays, © In a 
ce will the intention is to be lato to expound the tcfftament, 
« The true ground of deciſion is the intent; and the true 
« queſtion is, what is that intent? far the interpretation ig 
44 2g ſhew haw he has explained that intent. Dodſon and 
Grew goes upon the ſame grounds. 

As to ſuperadded werds of limitation upon the werds 


deviſing the inheritance, whether ſingular or plural, they 
are immaterial, the true ground of enquiry being the in- 
tention. The next argument is, that it is not a truſt, but 
a legal deviſe. I ſee no grounds for the diſtinction be- 


tween 


CASE 


wicke 
ly in- 
hcient 
aningy 
urned 
t pre- 


n/a 
urther 
Nr. 
In a 
nent. 
true 
ion ts 
1 and 


verds 


CASE OF PERRIN AND BLAKE, IN THE KING'S BENCH. 


een truſts and legal eſtates, nor do I think it eſtabliſhed. 

is laid down in ſeyeral caſes, „that courts of law muſt 

$ decide upon intent, as well as courts of equity.” It is ſuf- 

tient to mention them; Garth and Baldwin, Ling and 2. Vez. 646, 
Laming, Il hatts and Ball, Sutton and Sutton. Courts of 2 88 
quity have frequently upon truſts decreed eſtates tail; and 2. p. wiu, 145. 
tis upon a very ſubſtantial ground, Becauſe the intent of 

he partics has not been ſufficiently explained to contra- 

ene the legal operation of the words, In 1741, in the 

nl: of Newcommen and Hethlem, lord Hardwicke ſays, 1. Str. 35- 
Another point made is, that this is a truſt, an execu- 
tory cftate. I am unwilling to reſt here, for this looks 

elke ſetting up à different rule of law and equity.“ 

I that year Ferney, M. R. ſent Coulſon and Caulſon to this 2. Str 1128. 
wurt, when lord Hardwicke confirmed the reference: ** A 246, 
te aid, that ſince there was no caſe in the books, nor 
wy authority appoſite in that caſe, he would confirm the 
reference, There was the caſe of Duncombe and Dun- 
tmbe, but that caſe was upon a deed. It is not to be 
kppoſed that lord FHardwicke was ignorant of Duncombe 
nd Duncombe ; but as Gulſon and Cotelſon was upon a bill, 
x thonght the caſes different. In 1744 this court ſigned 
tte certificate, agreeable to Dancombe and Duncembe. Lord 
Hirdwicke differed with the court of king's bench upon 

tte caſe of Bagſhaw and Spencer; and in the courfe of his 2, Atk. $704 
gument ſtates fix Foſeph JekyiPs opinion, which was 

tontrary to that certified in Coulſon and Coulſon; and then 

ls, „ However, ſince the caſe of Coulſon ond Coulſon 7 

cuil urge Papillon and V oyce no further, &c.” No one 

an fay that he confirmed Colſon and Coulſon; I cannot 

licover it. Before the caſe of Cuulſn and Coulſon there 

kd been various caſes to ſhew that heirs of the body were 

bmetimes to be uſed as words of purchaſe; Liſle and 

bray, Papillon and Veyce, &c.; and theſe ſo well weighed 

v mr. juſtice Denniſon, that he did not concur in opi- 

on with Coulſon and Coulſen; though, as he found three 
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Judges againſt him, he accorded to their opinion. I 40 


the ſeveral courts of error, it is not a very ſtrong autho- 


7. Eq. Caf, Abr. 
V0. 
2 P. Wil. 635. 


i clauſe ſignifying nothing, the whole clauſe is explanator 
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not mean now to ſet up lord Hardwicke's opinion as lau 
againſt the deciſions of this court; but as Coulſon and 
Coulſon was ſhaken by him, and as it did not run through 


rity, and is therefore open to a free diſcuſſion, 

Lord Hardwicke did, it is true, lay hold of the di- 
ſtinction between truſts and legal eſtates, to avoid over. 
ruling Coulſon and Coulſon. This appears from what he 
faid in Garth and Balduin, and in Legatte and -Servel!; 
and from thence it is clear that he reſted on Barſhaw and 
Spencer, upon the teſtator's intent. As to the arguments 
drawn from a conſideration of convenience towards this di- 
ſtinction, I fee no force in them. Whether the eſtate is 2 
truſt or not? is often the ſubject of litigation: it was ſo i 
Bagſhaw and Spencer. When the court of equity direch 
a ſettlement, it is only from an idea of complying with the 
intention of the parties; ſo ſaid fir Joſeph Jetyll in Papilln 
and Yoyce, If therefore we now comply with the teſta 
tor's intention, we ſhall act agreeable to reaſon, law, and 
convenience, The ſyſtem of law and equity will be uni 
form, and the parties ſaved much expence and trouble 
Agreeable to this is the caſe of Trevor and Trevor. If we 
do not allow the intention to govern, there will be no poſ 
fibility for a teſtator to diſpoſe of his property without 
keeping a conveyancer in his houſe. As to my own part 
I think, upon the whole of what I have faid, that the in 
tent is to controul; and this is, that all the ſons ſhould take 
ſucceſſively, and all the daughters as tenants in common, 

LasTLY, The words reſtraining in the introductory 


of intention; which is conſiſtent with the deviſes in tac 
other parts of the will. And to ſhew this, the caſe ol 
Leonard and lord Snſſex is a reſpectable authority: there 
an eſtate tail was actually deviſed, and the reſtrictive claul 
that the fons ſhould not alien, was holden only as cxp/a 
natory 
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tory. So in the preſent caſe, the clauſe reſtraining the 
deer & alienation in the firſt place cannot, . in ſtrict lan- 

ey be called a reſtraint on the tenant in tail; and as it 
zin a will, it muſt be expounded only as indicating the in- 
on: and therefore, upon the whole of the caſe, and 
don the view which I am able to form of it, I muſt 


h and that judgment mult be given for the defendant, 


Ir, Juſtice Y ATES. 


[SHALL ever feel an unaffected uneafineſs when it 
ks to my lot to be fo unfortunate as to differ with my 
others, and I ſhall always conclude that in ſuch caſe I 
min the wrong; but here I will adopt the very delicate 
vlogy of my brother Willes, © that judges ſhould always 
badhere to the opinion they themſelves form, without conceding 
ht the influence of any other.” If in the preſent caſe I am 
pan error, I muſt fay that I have ſpared no pains to diſ- 
mer the ſource of my error; but I have formed my opi- 
bun after the moſt diligent enquiry and ſevereſt inveſtiga- 
Jon, However, I defire to be underſtood, that although I 
[uſt fall into the fame chain of reaſoning as my brothers 
de, yet that I come hither prepared to give my ſenti- 
ents on what the counſel have ſaid, and what has occur- 
I to me, and not as replying to them: ſuch proceeding 
wuld be indecent on the bench, and therefore I here ſo- 
mnly proteſt againſt it. | 

Tae general queſtion upon which this caſe Pa 
b this; 

*WHAT eſtate did John William, the teſtator's ſon, 
uke under the will of his father, N. V.?“ 


| 8 Me to the intention; it is to be collected from 
s parts, . are to in- 
dicate 


ink that the ſon John Williams took only an eſtate for 


L aLLow, upon the conſtruction of a will, free ſcope is. 
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. Gicate the intention; but the intention muſt be manifeſt 


longer to pronounce it vain. In conſidering the queſtio 


viſe, I conceive allowing ſo much favour would overthro 


dne of them, If I ſhould prove ſucceſsful in theſe pre 
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clear, and likewiſe fully conſiſtent with every rule of hu te 
There are caſes to be met with, even of truſts, whel ent. 

the teſtator has holden forth ſtrong marks of his intentio 
and yet, becauſe the legal words which he had uſed bo 
in legal language a contrary import, this intention gave w. 
to the ſuperior influence of law. After you have fixct t 
intention, it then becomes a queſtion, Whether ſuch inte 
tion can be executed conſiſtently with the eſtabliſhed rul 
of law? If it cannot, we had better adhere to the law, a 
let a thouſand teſtators* wills be overthrown. I now ſh 
examine this matter in queſtion; and if I find the inte 
tion inconſiſtent with the rules of law, I ſhall heſitate 


let us fix the point: This is a deviſe of a real eſtate t 
Jabn I illiams, &c. here is no truſt executory, no futu 
conveyance to be made, every thing depends on the lim 
tations in the will itſelf. It is an axiom of our law, © 7h; 
« wills are to be confirued according to the intention. Th 
axiom was uſed at the bar in the fulleſt ſenſe ; and it w 
ail, „that the intention of the teſtator, if legal, ſhould | 
carried into execution, and allowed, in whatſoever wort 
& he ſhould have explained ſuch intention but I cannd 
accede to ſo unbounded a poſition. I agree, that in t 
caſe of an executory truſt it is ſo; and this out of hum: 
nity to the ignorance of a teſtator, becauſe in this caſe 
rule of law will de violated ; but in the caſe of a legal de 


the eſtabliſhed law, and endanger property conſiderably. 1 

Ix giving my ſentiments then upon this queſtion, I ſha * 
endeavour to maintain two propoſitions: C 
_-FirsT, That in-every deviſe of a legal eſtate the co 5 
ſideration ſhould be agreeable to the legal rules of co A 
ſtruction. | E 

Secoxp, That the rule laid down in Ghelley's calc Wil,” 


A politio; 
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ltions, it will immediately follow, that John Williams 
ws tenant in tail, and that the plaintiff is entitled to judg- 
nent. ; 

WHAT are the rules of conſtruction here alluded to? 
kis faid that words are not within the rules; but I con- 
give that entire limitations are not within the favourable 
ples, | 
Sts Jeſepb Fekyil, in Papilion and Veyce, aid, & that the 
later had not @ power creating a perpetuity, of making 
ba chattel deſcend, or of doing that which the law deems il- 
keal : but as to the mades of exprelſuon, the law had eſta- 
Wifed none for wills; the teflator might uſe ſuch as pleaſed 
hm; the law would ſupply or would conſtrue intirely ta 
fulfil his intention. If this be law, a number of authori- 
bs muſt fall. The rule of law mentioned by ſeveral 
ters is this: ( A will ſhall be conſtrued |» as te fulfil the 
intention of the teſtator, fo far as 1s conſiſtent with the 
« 1, rules of law.“ The whole, we fee, applies to conſtruc- 
io; the teſtator's will ſhall be conſtrued to fulfil his in- 
tation, ſo far as ſuch conſtruction is conſiſtent with the 
nies of law ; in other words, © the gſtabliſped rules of con- 
nai.” And this is as much neceſſary to the ſafety and 
trtainty of the rules of property, as not allowing the teſ- 
ktor to Co that which is illegal. Theſe eſtabliſhed rules 
tconſtruion form the barriers which keep off uncer- 
lnty and vexatious litigations of diſputed titles; and this 
tertainty, ſo deſirable, can no longer exiſt than whilſt we 
Were to eſtabliſhed rules of conſtruction. 

Tax favour then ſhewn to a will is this: That barba- 
us words ſhall be ſupplied ; if the deviſes be imperfect, 
necellary implication {hall be allowed; but if the limi- 
Wons be perfect, there is no occaſion for aſſiſtance, and 
le expreſſions uſed muſt have their legal effect. Theſe 
ciel expreſſions are the meaſures of property in legal 
ble; and the law having fixed a determinate meaning, 
hy will not permit their ſenſe to be perverted, but di- 
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ey the judges ever to adhere to them without the nal | 
depatture. I come therefore to ſhew, | 
2dly; THAT the rule in Shelley's caſe is one of the rule 
of conſtruction. This rule had its origin in feudal policy 
and grew up in days when the law favourcd deſcents 
much as poſſible, I admit that the original reafon of 
has long ſince ceaſed ; but I deny that for that reaſon ie 
muſt be diſcountenanced, it having long been the law ent 
the land, and it muſt continue fuch without the parliamen 
ſhould interpoſe ; and this, though the reaſon has cca:4a is 
to preſerve that noble uniformity for which the law oi 
England has been celebrated, and which is the true crite 
non of freedom. But, independent of the feudal law 
this rule of law is reaſonable and juſt ; it is a rule of can 
ſtruction applicable to a will as well as to a deed. Jon 1 
Maxx arguments were uſed at the bar to ſhew tha 
this will was not within the meaning of the rule in She 
caſe; and the words being different require a differen" 
rule of conſtruction. The rule does not ſpeak the wor | 
beirs abſtractedly, it does not mean to inſinuate that ther. 
is 227 magic in the word heirs, it only ſpeaks of the tut [hs 
Emitations; to one for life, to his heirs the inheritance 
The frſt gives the eſtate of freehold, the ſecond gives th 
Inheritance; the freehold is merged in the inheritance, and 
che anceſtor takes the whole eſtate deviſed. Thoſe caſe 
wich were cited at the bar, where no eſtate has bee a 
given to the anceſtor, are inapplicable to this rule. 
Roger de Mandeville's caſe and Newcommen and Bark 
hem are, upon this ground, quite out of the preſent caſe 
in neither was any eſtate deviſed to the anceſtor, 
Tux fame may be faid of Burkett and Durdant ; th 
anceſtor was living, and the deviſe was to the heir of thi 
anceſtor ; and it appearing who was meant by the teſtator 
the heir was allowed to take as if the teſtator had diſti b 


Suihed! him by the appellation of heir apparent. Long none 
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CH, 


e preſent caſe. 


rule fi Law and Davies the firſt deviſe was a mere ſurpluſ- 
lice; and the latter words, which were perfect, corrected 
ts explained them. 


lx Waker and Snowe, and in Liſe and Gray, the 3 
re there likewiſe duly explained, and pointed out the 
ring of the parties: there was no perfect limitation to 
x for life, remainder to his heirs, but an eſtate to the 
aceftor for life, remainder to the firſt, ſecond, and other 
as, and /o on to the heirs of his body: ſ on was con- 
Ired codem modo, and therefore intirely out of this caſe. 
u Archer's caſe, and in Cheat and Day, the word Heir 
s in the ſingular number, and a limitation grafted 
jon it. 

Is Loddington and Kyme the word was iſſue; which may 
erate either way, as nomen collectivum, or as a word of 
urchaſe. 

Is Backhouſe and Welli the words were for life only, a 
emainder then to the iſſue, and the heirs of that iſſue. 
This falls under the ſame reaſoning as Leddington and Kyme ; 
ut in Goodright and Pul.yn mr. Fazakerly ſpoke in argu- 
kent, and the court did not contradict him, that lord 
Waclesficld, when he delivered the opinion of the court 
8 Backhouſe and Hells, faid, if the word had been Heirs 
nſtead of iſſue, the judgment of the court muſt have been 
lferent; and ſo it was different in this caſe. And in Shelley's 
le, and in Legatte and Sewell, in Peacock and Spooner, 
ad in F7:dgſen and Buſſey, the determinations were right: 
dere was no eſtate limited to the anceſtor for life; there 
ere only terms for years deviſed to him; they are not 
Mhin the rule laid down in Shelley s Caſe. 

Tur like anſwer may be given to all the caſes upon 
tuſts in chancery: there the whole eſtate remains in the 
knds of truſtees till final execution of the truſt; there the 
Wacellor takes it out of the hands of rruſtees, and makes 
Vol. I. F linyta- 
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ming was of a gavelkind eſtate, and therefore out of 2. Burr. 1100. 


2-L.Raym 1561, 
2. Stra. 849. 
Barn. K. B. 238. 


Palm. 359. 
2. Lev. 223. 
Raym. 278. 


1. Rep. 66. b. 
Moor, 593. 
Cro. 313. 


1. L. Raym. 203. 
I, Salk, 224. 
3. Lev. 431. 


2. P. Wik. 476. 


2. L. Raym. 1437 
2. Stra. 729. 


Barn. K. B. 6. 


1. P. Will. 37. 
2. Vern. 551. 
2.Vern. 43-195» 
2. Atk. 89. 
Barn. C. 195 
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5 ritance by purchaſe, you muſt deſign them particularly; 


could not reſt in the iſſue of Fohn Williams. 


Vice no deviſe/to truſtees ;' I ſee no contingent remainder 
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limitations agreeable to law, and conſonant to the teſtator 
intention. In theſe caſes there was no deviſe of a ſeg 
eſtate, and it is to them only that the rule zmperatively ay 


plies: from hence it appears to me, that there is no caſt 
which impugns the rule. 


I cont therefore to the ſecond head of argument, to ex IN 
amine what difference theſe. words make which are uſed WM” 
the teſtator in the preſent caſe. wailec 

Finsr, The preliminary clauſe. It is not difficult ti" fr 
ſhew that the reſtriction in this clauſe is void; it is tanta wud! 
mount to ſaying, My fon ſhall not convey a greater intereſt IT 
« than for life: and.as he goes on to give him an eſtat i ee 
which the law calls an eſtate tail, that reſtriction is void un 
for if the ſame contains a greater eſtate limited in the o: 
part than will bear a reſtriction, the reſtriction being re be 
pugnant is void. Agreeable hereunto is the cafe of Foun 40 
tain and Gouch, in Bac. Abr. and many others; as in Bact. 
houſe and Wells the word only would have been held void be f 
if the teſtator had deviſed the inheritance to the heirs of N 
the body of the firſt taker. me, 

In King and Malling lord Hale referred to 2. Roll. Abr ou 

wore 


837. An eſtate was given to one for life, et non aliter, and 
the ſubſequent remainder to his ſons: theſe words were 


not like thoſe in the preſent deviſe; but Hale was himſel kei 
of opinion, in King and Aelling, that the anceſtor took Har 
the eſtate tail. 5 mt 
In all theſe caſes it is not what eſtate the anceſtor takes, I 


but what eſtate the heirs take: to-let them take the inhe- 
andd if this is wanting in the preſent deviſe, the inheritance 


To get over this, it was ſaid at the bar, that here was 2 
deviſe to truſtees to ſupport the contingent remainder. 


to be ſupported in the words of the will; it is not ex- 
1 may To was deſi igned for; ; and if the argument 
q : 2 could 
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muld have any avail, admitting him to be truſtee, yet, as 
hat is not expreſſed, it muſt not be implied to defeat a 
we of law; but here is no contingent remainder to be 
ported. 

In Coulſon and Coulſon, in Sayer and Maſterman, and 
muy others, the deviſe to truſtees in ſimilar points have 
maled nothing, but have been held inſufficient to divide 
he freehold and inheritance ; but in all theſe cons it was 
Hudged to be in the anceſtor. 

Ir was again ſaid at the bar, that wills are to be con- 
ted in law and equity according to intention. To this 


als: beſides theſe, there is a very long ſtring to mention; 
bme of them ſhall be ſufficient: Broughton and Lampley, 
nh and Atkyns, Dodſon and Grew, and to theſe we 
may add Papillon and Veyce; and in theſe cafes there were 
te ſtrongeſt meaſures of intention. Lord chief juſtice 
WVilnet obſerved, that if an eſtate for life was given to 
me, remainder to his heirs, and the teſtator ſaid the heirs 
hould take by purchaſe, yet the legal operation of the 
yords- were too much for the controul of the intention. 
Ueon this ground it was that Coulſon and Coulſon was 
&cided, I can find no objection that lay againſt it. Lord 
Hirdwicke did not over-rule it. Lord chief juſtice Mil- 
mt ſaid, that he thought he rather confirmed it. 

One more argument was uſed for the defendant: That 


was ale, in my opinion, lies the diſtinction: When a teſtator 
inder. ®vikes a legal eſtate, he takes upon himſelf to otder the 
ainder I imitations ; thoſe limitations, therefore, muſt be conitrouled 
t ex- 


Y law for the ſale - guard of property. In thofe caſes upon 
buſts, the will is, conſidered as a ſet of inſtructions merely 
kt the. purpoſe of a conveyance to be made by the direc- 

* 2 


[have already given my anſwer, and cited a number of 


de court of chancery had a power to execute the will ac- 
ding to intention. If a legal eſtate be deviſed, the - 
wurt of chancery are obliged to follow the rules of law; 
but if it be of a truſt, the intention may be executed. And 


tions 


2. L. Raym. 8 33. 
Lutw. 814. 
2 Salk. 679. 


2. Will. 322. 


2. P. Will. 471. 
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Caſes temp. 
Talbot, 3. 


1 2. Vern. z26. 


ane can haue a higher opinion of the judges who ſigned that 


may deſerve but little attention; and, ſecondly, there was 


CASE OF PERRIN AND BLAKE, IN THE KING'S BENCH, 


tions of the court; in this caſe, no rule being violates, 
the court is bound to follow the inſtructions of the teſtator, 

In Papillon and Yoyce, lord King faid, © That he thought 
&« that the teflator's intention could not govern againſt the 
« rules of conſtruction, in a legal deviſe.” 

In lady Glenorchy and Beſville, the ſame obſervation is 
made by lord Talbot; and in that great caſe of Bag ſpau 
and Spencer, lord Hardwicke went into theſe diſtinctiom 
between a truſt and legal eſtate ; and upon this ground he 
anſwered the caſe of Coulſon and Coulſon. His lordſhip 
ſays, after ſtating Papillon and Foyce, « However, ſince 
« the caſe of Coulſon and Coulſon, I will urge the caſe if 
« Papillon and Voyce no further than to fſhew there is g 
« diftinttion between the decrees of this court upon truſts, 
« and the judgments at law upon legal deviſes: and coming 
to conſider Coulſon and Coulſon particularly, he ſays, „NM 


60 certificate than I have.” But this caſe differs materially 
from that: firſt, there is no clauſe to fave the tenant for 


life from any impeachment of waſte, though, perhaps, that 


no deviſe of a truſt, as in this caſe. 

Ix Leonard and lord Suſſex, the ſame was the argu- 
ment of lord :Gawper ; and he, as well as lord Hardwicke, 
agreed, that if the caſe had been of a legal deviſe, it muſt 
have had a different effect. Furthermore, the courts admit 
a difference between truſts executory and executed; and 
ſurely there is ſenſe in this diſtinction. A truſt executory 
is where, the limitations of the truſts are imperfect; where 
they are entirely perfect the truſt is executed. This diſtinc- 
tion is expreſsly laid down in Glenorchy, and Bfvill, 
by lord Talbot; and therefore the true diſtinction is, that 
where intention is executory, there it may. be followed, 
not otherwiſe... In the preſent caſe the intention being ex- 


eee yo the will of JF I am of 
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ec, opinion that the legal words muſt govern, and John Wil- 
tor. luns muſt be adjudged to have taken a fee tail. 

As to teitators, individuals muſt not controul the gene- 
the n law which is eſtabliſhed by legiſlative authority and 
hag experience: if we forſake this, we open a door to 
uncertainty; and when we ſet up the teſtator's intention 
"aw Wl in contradiſtinction to the legal ſenſe of his words, we 
ons Wl confound landed property, by rendering titles obſcure, by 
e rendering them dependent on the uncertain term, the te/ta- 
hip WY irs intention: ſo confuſed would it be, that no counſel 
could venture to give his opinion upon a will. Beſides, the 
apenſive litigation which will follow from ſetting up this 
me of intention, will be manifeſt on recollecting, that as 
Gulfon and Coulſon had been the laſt caſe upon the ſubject, 
md had been determined with ſuch care and ſtrict atten- 
ton, conveyancers had taken it for law, and had ſettled 
many eſtates upon its authority. Coulſon and Coulſon was 
letermined againſt the intention of the teſtator, and it is, 
n my opinion, law. I have made enquiry of an eminent 
conveyancer, and he told me that that caſe had been the 
rerix of many family-ſettlements within his own kndw- 
lage; and had been generally eſteemed good law. Upon 
principles, as well as on authorities, John Williams muſt 
be regarded as tenant in tail: his father willed that he 
ſhould take for life, and that the heirs of his body ſhould 
al ſucceed ; this cannot be done without calling him te- 
tant in tail. 


oy nav taken up a great deal of time, but I have exa- 
here nined the caſe as fully as I could; and on every examina- 
tnc. ton 1 find myſelf ultimately of opinion, that John Milliamt 
* vak an eftate tall; and therefore I think the plaintiff muſt 
bay 

* * Judgment, 

* 

m of 
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Lord Chief Fuſtice MANSFIELD. Jable 


THE ſubject is exhauſted, and therefore I' ſhall content i! | 
myſelf with giving my judgment without giving my reaſons, bone 
except it be juſt toremark upon a few general propoſitions, . 
in which I entirely concur with my brothers Aton and WW" 

Willes, whoſe arguments I read over before I came here, Wn el 
I Have ſerved many apprenticeſhips to this 'caſe, I ar. orte 
gued Coulſon and Coulſon. It was upon my argument that 
mr. Ferney made the caſe. I argued Bagſhaw and Spencer Wilt: 
in every ſtage of it“. I gave three opinions upon this very 
will; and I have determined Robin/on and Robinſon, and 
Long and Laming ; and I think now at this inſtant juſt a Wiſai 
I did above thirty years ago. I always thought, and herein Mg 
I agree with my brothers, that as the law had allowed a t 
free communication of intention to the teſtator, it would be ¶ Noe a 
a ſtrange law to ſay, * Now you have communicated that in- iſ!) 
© tention ſo as every body underſtands what you mean, yet 
& becauſe you have uſed a certain expreſſion of art, we wil Ne 
« croſs your intention, and give your will a different con- n 
« ſtruction; though what you mean to have done is perſecty * ba 
« legal, and the only reaſon for contravening you is, be- t 
c cauſe you have not expreſſed yourſelf as a lawyer.” My 
examination of this queſtion always has, and, I believe, ever 
will convince me, that the legal intention, when clearly 
explained, is t6 controul the legal ſenſe of a term of ar 

unwarily uſed by the teſtator. | 
Ir is true, in Shelley's caſe the rule is laid down as ſtated FE 
to-day; but that rule can never affect this queſtion. The rf. 
real ſenſe and meaning of that rule was this: if the & 
&« teftator gave an eſtate for life bitly to A. remainder it 
. G-the beirs-of A's body.” If the court had ſaid 4. is only! 
tenant for life, there would have been a contingent re- ce 
mainder to his iſſue, and then the iſſue would have been 


* e report of this 
important caſe than is hitherto extant, which will De in a le part 
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able to be barred by any forfeiture of the tenant for life; 
nd if he made an eſtate pur auter vie, the remainder was 


ent 
ene: ſo that the beſt way of complying with the intention 
ns, Ws to give him an eſtate tail, by which means the iſſue 


andere protected by the ſtatute de dorrs; and if you gave 
n eſtate only for life, as it could have no uſe in the 
yorld but to cheat the lord of the feudal ſervices, the law 
ery prudently ſaid, that in ſuch caſes it ſhould be an 
date tail. 

Tuis rule is clear law, but is not a general propoſition, 
ject to no controul, as where a. teſtator's intention was 
manifeſtly on the other fide, and where the objections 
night be anſwered. I find no caſes in Brooke or Fitzber- 
where theſe matters have come in queſtion ; ſo that 
je are agreed that the intention is to govern, and that 
Pelle) s caſe does not conſtitute a deciſive uncontroulable 
v yet e. This being ſettled, the queſtion is, Whether in this 
aſe he has ſo explained his intention as to controul the 
kchnical expreſſions? and I agree with my brothers that 


fectly r bs. We know that the invention of truſtees to ſup- 
„be- It contingent remainders, is uſually attributed, to Bridg- 
MP aud Palmer ſince the Reſtoration : then, knowing that 
ever lee eſtates might be limited in ſtrict ſettlement, it is 
Jearly kficient for the judges if it appears that the teſtator (how- 
of at er he has explained himſelf) had a ſtrict ſettlement in his 


me; fo that, from what was faid, and from the whole of 
be will, I concur that the intention of the teſtator was 
vful, and ſuch as may be now ſupported. - If the intent 
| doubtful, if it be againſt law, the legal import of the 
yords muſt govern; but here there cannot be a doubt; 


pcceſfively, | 1 | 

Is Shaw and Weigh, in Geodright and Pullyn, the 
ole went upon the interpretation; and lord Raymond 
ks, « Legal words ſhall not be broken through for the ſake 
if ambiguous expreſſions.” The words here are not 
Y 4 ſtrong 


le heirs of John Williams's body are to take as purchaſors 
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* 
ſtrong. enough; and fo lord Hobart, who was contempo . 5 
rary with lord Coke, ſays, © No man ſball ſhew me a ca | 
te where heirs bave. taken as purchaſers without declare E 
tion plain. What is the natural inference from hence . 
That if the words be not ambiguous, or if the declar; 3 
tion be plain, that the legal ſenſe of the words muſt yield. 0 

Robinſon and Robinſon was penned upon its own ci n 
cumſtances to avoid ſhaking Backhouſe and Welli, and tt - 
other caſes; and what my lord chief baron Parker H 
aroſe upon lord Hardwicke's doubts; he wiſhed to mak + 
it a ſtrict ſettlement i in Launcelot Hicks, but was ve bone 

much averſe to ſhaking any prior determinations: ſo * 
upon theſe grounds, that the intention mult govern, yo 
the intention is manifeſt, and that Shelley? s Caſe is no u = 
verſal propoſition, I muſt agree with my brothers Aton a in 

Willes. But upon theſe general obſervations I ſhould u 

content myſelf, if any caſe can be found eſtabliſhing a cor fl 

trary doctrine; 3 which leads me to fay that I agree wi T 

them, that there is no — which contravenes been genen 5 

doctrine. | Filh 
I is true, a great reliance has been made on Coulſon a mh 
 Coulfon, and every argument has been uſed for the ſuppe | 

of it; but this caſe is a very different one from Cou{jon a ah 


Couffon. That caſe may ſtand; and if ever any future 
tigation ſhould ariſe upon a queſtion exactly ſimilar 
that, T ſhall ſubmit to Coulſon and Cou Ifon ; though 1 
vas fitting in judgment upon that very will, my dete 
nation ſhould have been different. It has been ſaid, «tt 
4 this caſe is Jaw, was the unanimous opinion of the cou 
is a reſpectable authority, and always was deemed ſuch 
I cannot think fo. Denniſon certainly did not agree wi 
his brothers at firft ; but however, as he found them | 
nuouſly againſt him, he was very willing to acquieſce uf 
| * certificate being ſigned, * 

Loxy Hardwithe, ſpeaking of Coulſon and Coulſon, co 
8 E its e and further 9 
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if that caſe be law,” which was a great deal for him to 

by: and fo little ſatisfied with it was he, that the laſt thing 
did in chancery was to ſend Sayer and Maſterman here 

ad he told me he did it to have Coulſon and Coulſon recon- 

Hered. That caſe of Saher and Mafterman has been 

pentioned very often; it was a different caſe, and has 

whing to do with the preſent. But admitting it to be 

kn, and admitting that it ſhall ever ſtand, I cannot fee 

at it is applicable to the preſent caſe, here are ſuch 

gong marks of intention. But it was ſaid, that the con- 

eyancers had reſted upon Coulſon and Coulfon, and I know 
wo was meant: but it is impoſſible that where a man 

peant to give an eſtate tail to another, he would give it 

im for life, remainder to truſtees to ſupport contingent 
rmainders, remainder to the heirs of his body; it is 

fling with words to ſuppoſe it. 

THERE is yet a fifth propoſition in which I have a 
gent deal of experience, and wherein I perfectly agree 
nin my brothers; and it is, that there is no ſound diſtinc- 
bon between the deviſe of a legal eſtate, and of a truſt; 
ad between an executory truſt and one executed: all truſts 
executory; and in every ſhape that a will appears, 
be intention muſt govern, * 

Abu that there is a deviſe to John Williams for 
le, and in the fame will a deviſe to the heirs of his body; 
nd Lagree that this is within the letter of Shelley's caſe ; 
and I do not doubt but there are, and have been always, 
kwyers of a different bent of genius, and different courſe 
of education, who have choſen to adhere to the ſtrict letter 
flaw; and they will fay that Shelley's caſe is uncontroulable 
wthority, and they will make a difference between truſts 
ud legal eſtates, to the harraffing of a ſuitor; for great 
xe the doubts frequently which is or is not a truſt; and 
de ſearching for the repreſentative of the truſtee is at- 
tended with inconvenience, trouble, and expence. And if 
courts of law will adhere to the mere letter of law, the 


great 


* 


ſettlement, I am of opinion that ſhe is entitled to the judg- 


judgment mult be ſo given for the defendant. 


Bench vas accordingly reverſed. An Appeal was afterward; 


Chamber j is printed in Mr. Hargrave's Collection of Law 
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great men who preſide in chancery will ever deviſe new 


ways to creep out of the lines of law, and temper with 
equity. This is certain from the proceedings on the ſta- 
tute of uſes, which will render the lines of property very 
dubious and uncertain, by difference in judgment in lay 
and equity, to the much dreaded introduction of uncer- 
tainty in landed property, and confuſion in the titles of the 
owners. 

Mr opinion therefore is, that the intention being clear, 
beyond doubt, to give an eſtate for life to John Milliam, 
and an inheritance ſucceſſively to be taken by the heirs of 
his body; and that his intention, being conſiſtent with the 
rules of law, ſhould be complied with in contradiction to 
the legal ſenſe of the words uſed by the teſtator ſo unguard- 
edly and ignorantly; and as the defendant claims under ſuch 


ment of the court; and as my brother Yates ſtands alone, 


UPON the Judgment of the Court of King's Bench in this 
Caſe, a Mrit of Error was brought in the Exchequer Cham- 
der, which was twice argued at Serjeants' Inn; when Nares, 
Blackſtone, Gould, Perrot, Adams, and Chief Baron Parker, 
were for reverſing that Judgment; and Smythe and Lord 
Chief Juſtice De Grey were for affirming it; but the naje- 
rity being for reverſing, the Judgment of the Court of King's 


brought in the Houſe of Lords on the Reverſal in the 
Exchequer Chamber, but war, not proceeded ed. upon. 
- The Caſe in the King's Bench is fated in Burrow and 
Blackſtone's Reports, hut the Arguments here printed have 
act been hitherto reported ; tbe, Subgorce. of them, however, 
and of the: whole, Caſe, is giuen in * pan 8 excellent 
Treatiſe on Contingent Remainders. - 

Ar. Juſtice Blackſtope' s en in the 38 


* 
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ese of the DUTCHESS of KINGST.ON's WILL 
"ade in FRANCE; with the OPINION of Mons, 
the TARGET thereon, 


TRANSLATED FROM THE ORIGINAL FRENCH. 


ann HE underſigned counſel, who has ſeen a copy of the 
s of will of the dutcheſs of Kingſton made in France the 
the i of October 1786, and a memorial annexed thereto, 
to analted on the validity of this will, and on the queſtions 
wopoſed in the memorial, is of opinion, That the firſt and 
pincipal difficulty is to know, Whether this will is valid, 
nd ought to take effect in every country where the teſta- 
tix may have left any property? And as this queſtion de- 
tres a very attentive diſcuſſion, it is neceſſary, in the firſt 
pace, to lay down ſome general principles. 


this Tux power of making a will is a benefit of the ci- 
m- kw; for, according to natural law, the right in the 
res, MW proprietor to diſpoſe of his property ought to end with 
cer, ie. A 1 man cannot transfer, when he no longer exiſts, 
ord Wi property which- death has deprived him of; nevertheleſs 
%- power is almoſt an univerſal right, and, being founded 
%a the practice of almoſt all nations, A to be favourably 
dt feceived, 
the Tux diyerſity of laws and ſtatutes on this ſubject has 
| rendered it neceſſary to diſtinguiſh three things: the ca- 
and berity of the teſlator, the power * aiſpejmg of the property, 
ave Wh ind the form of the will, 
ver, i THe capacity of the teftator PEEAT on his perſonal 
lent duties; and it is the law of the country to which he 
longs, which, governing his | perſon, gives him this 
uer power: therefore the neceſſary age to cnable a perſon to 
aw make a will is by different cuſtoms differently fixed. 


Ir 


— 


> — — 


? 
4 : 1 . 
. o 
l + 
: 1 
i 
y 4 THE 
4 
o 0 4 
9 4 * 
[ 4 
F 
444 1! 
b pl 
0 
1 4 
0 it 
> , , 
: [ 
[+ : N 
1 1 
* + ? 
_ 177 i 
1 i 22 11 
4 nl 
* 1 4 
ö 1 
148 
A = 
8} 
1 
" © ms 
, 4 \ 
* 
4 
j \ þ F 
N 
1 L 
\ l 4 
N þ 
4 G 
? * 
4 
113% 
} : 
* . 0 * * 
144 11 
o \ „ 
4 1 . 
F : 4 
- 4 3 
/ R 
1 4 l : 
: » 
1 TTY 
o 
l 
1 : a 
=— 
£ 14 
4 1 
* © 4 
1 — 
Ck p : o 
\ * 
1 
1 
bl 
th | oy 
* 1 4 
: 
: L 
- 
= 1 
11 
- 
- 
| 19 
i. 218 
. k \ 
? 4 
3 
i \ 
'8 | 
u * 
. 
N $1 
- 
l 5 ; 
4 * 
N 
iT 
: : 
\ - 
4 
» 
5 
1 
11 
* 
7 # ! 
"y 
1 
ol 
F 
= 
" 
| 7 
14 
5 
4 7 
- 
+ 
1 1 
* 
* 
: 
G LY 
5 5 
9 4 
: 4 
: 
3 
- 
: 
. 
N 
by ' 
? - 
* 
o 
3 \ 
: 
Z 1 
YH 
A 
4 , 
= o 
n 
ö 
- 1 
y 
o 1 
4 { 
[ 
l f þ 
* K 9 
d 1 8 
\ f 
9 17 
| G ö 
7 
1 
1 
(| * 
4 
1 4 
: 7 
1 1 
1 7 
I +3 
9 7 


= 4 
——— 


o ha of 1 2 * - 
2 -- i — _ — — 
E — — [L ͤÄ—Lͤ„ — 
E . — - 
- ot 2 — - — 
p 


xv 2 
* — 
— 9 


2 4” 


tion of any public officer, ſo that he is himſelf the miniſter 


M. TARGET'S OPINION ON THE 


Ir is to the cuftom of the country to which the tai 
belongs, that it is neceſſary to conform; it is a perſona] a he rt 
THE power of diſpoſing of property, either in entire n f 
or of a certain part, depends on the lazy of the country i 
which it is ſituate ; and that is what is called à real /iatu: of 1 
' LasTLY, the form of a will conſiſts in eſtabliſhing a pra Ned 
of the intention of the teſtator in the manner preſcribed 


| the law; and it is alſo on this point that local atuifſe® | 


have diſpoſitions differing from each other. 
Ir has been aſked, What is the law that governs i" © 
roku of @ will? It cannot be ſaid that it is the law E= 
the place where the property is ſituate ; for immediate" * 
that the teſtator derives from that law the capacity to d 
poſe either of the whole or part, the intention of the ſta * 
tute is fulfilled. It could not be required from a teftaty nab! 
poſſeſſing property under three or four different cuſtoms, of" 
in ſo many different countries, that he ſhould make thr: oi" 
four wills in different forms: this would be to render ti © 
exerciſe of this valuable privilege impracticable. 
We muſt therefore look to another principle to deter 
mine the law which ought to govern the ſorm of a will. er 
THis queſtion has much occupied, and often divided 
the learned; but on this ſubjeR a diſtinction preſents ite 
which ſeems drawn from the nature of things, and which. 
has thrown a new light on. juriſprudence : Where the 51 
teſtator ĩs obliged, in making his will, to employ the mi mal 
niſtry of public officers, who, by their character, imprint 
it with the ſeal of authenticity; and where the law of the 
teſtator's country, which governs his perſon, gives him 
the power of making his own will without the intervene 


of his own diſpoſition. And ſuch is the olographic teſta- 
ment which, for all ſolemnity, requires that the teſtator 
ſhould write, date, and ſign it with his own-hand. 

In the firſt caſe, when the aſſiſtance of -public officer 


i * it is natural enough that the law of the plc 
where 


"TCHESS OF KINGSTON'S WILL MADE IN FRANCE, 


xe the will is made ſhould govern the form; for it can- 
be required of an officer who exerciſes his function in a 
in place to which he is attached, that he ſhould bor- 
the form preſcribed by a law to which he is a ſtran- 
aof which he may be ignorant, and to which he is not 
proc ved to ſubmit. 1 
Tux form therefore of a will becomes, in this caſe, a 
tute in ſome meaſure perſonal to the officer before whom 
ict is paſſed; and from thence this famous axiom, Locus 
aum and though this rule is not literally written in 
u, yet it is ſo natural, and fo conformable to order, 
kt it cannot be doubted but that every will, for which it 
p been_neceſlary to have recourſe to the miniſtry of 
duc officers, can only be good inaſmuch as it is con- 
mable to the law of the place where it is paſſed. But in 
15 quence of the ſame diſtinction, ſhould it not be ſaid 
kewiſe, that when the teſtator, according to the law of his 
country, has a right to make his own will, the place 
ere he judges proper to make it becomes indifferent, 
uſe there is no public officer who ought to concur ? 
gertheleſs, a difficulty has ariſen on that point, but 
ich, well cleared up, only confirms the principle. 

IT could not have been reaſonably conteſted, that a 
ator who, according to the cuſtom of the place where 
gene born, and where he has his habitation, has the power 
 mi- make an olographic will, has not a right to make it in 
& ame form when he finds himſelf in another place, 
oh the olographic will is not admitted there, becauſe 
ins power that he carries with him, inherent in his 


ven- en, and to which the miniſtry of public officers is ab- 


ier eh a ranger? | 

ela- bor it has been affirmed, that it is not ſimilar, where 
ator iP *fator is horn and is ſubject of a country where the 
graphic will is not allowed, and being in a place where 


ice {WP authoriſed, makes one in this form. It has, in ſuch” 
& been objected, that the law. of his country not giv-- 
: ing 


here 


325 
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M. TARGET's OPINION ON THE 


ing him this capacity, which is perſonal, he cannot hay 
it in any place to which he removes, nor renounce hi 
perſonal ſtatute to adopt that of the 50 where he f caller 
accidentally be. nethe 

THis opinion has had many cakes; and even ſem 
to be adopted in ſome decrees; but though it ſtill may b 
looked on as problematic, there is too great a differen 
between this and the preceding kind to confound them on 
with the other. 

For, if a teſtator of a country where the olographiMMnitten 
will is authoriſed has a right to make ſuch a will in eve 
country, it does not follow that he to whom the law 
his country has refuſed this right can emancipate himſel 
from the law which governs his perſon, by leaving hi 
country : for if this kind of ſtatute is inherent to the per 
fon, in the firſt cafe it authoriſes the olographic will, an 
in the ſecond caſe it ought to outweigh the ſtatute of H 
place where the will is made. But whatever may be fu 
of the ſecond kind, which hitherto has not been the 
roughly decided in juriſprudence, it muft always be agreed en 
that the teſtator who, according to the law of his ow 
country, has a right to make an olographic will, ma 
make ſuch will in any place where he ſhall happen to be 
without being ſubject to the law of the place where h 
accidentally makes his laſt diſpoſition ; and this is a poin 
of which we muſt not loſe fight in the application to be 
made of theſe principles. 
II was in France that the dickes of Kingſton made 
the will in queſtion. Although ſhe was not naturalized : 
Frenchwoman, ſhe bad obtained, by letters patent, re 
giſtered in the parliament of Paris the 7th of Auguſt 1777 
the capacity of acquiring and poſſefling property in the 
king dom, and to diſpoſe thereof by gift; Iaſt will and teſta 
ment, or otherwiſe as ſhe pleaſed, and in favour of ſac 

perſons as ſhe ſhould judge proper, n the lived 
a an 62 2 | 
T HERE 


urcgEss OF KINGSTON'S WELL MADE IN FRANCE. 


THEREFORE the dutcheſs of Kingſton, though a ſtranger, 
{ not naturalized, enjoyed in France all the advantages 
avil right; and as her capacity to make a will cannot 
alled in queſtion, all the difficulty is reduced to learn, 
ether the form which ſhe employed in making the will 
queſtion is regular? 
K ſhe had been obliged to follow the form eſtabliſhed by 
cuſtom of Paris, this would be evidently null. 
Is effect, this cuſtom admits but two ſorts of wills: 
it which is olographic, the whole of which ought to be 
nen, ſigned, and dated with the hand of the teſtator; 
x that which is paſſed before two notaries, or one notary 
two witneſſes, 
Taz will which the dutcheſs of Kingſton made at Paris 
at written with her hand, ſhe has only ſigned ; there- 
re it has not the neceſſary formality of an olographic will. 
I the other hand, it has not been received before nota- 
s there are only three witneſſes who aſſiſted at the ex- : 
mon; but theſe are private perſons, who could not im- 
with that character of authenticity required by the 
tom of Paris. According, therefore, to the law ob- 
med at Paris, being clothed with none of the formali- 
g which are obſerved there, it would be abſolutely null. 
bur the intention has been to conform to the law of 
: it is therefore neceſſary, in the firſt place, to 
bow, if this Engliſh form has been exactly followed; and, 
Kondly, if the conformity of this will with this foreign 
In, has rendered it valid in F rance, though null if judg- 
Aby the law of France. 
bs wb be wich e enki lte 8a . firſt point; 
* according to the ſtatutes quoted by mr. Blackſtone, 
ng written will is uſed in England, which 
res but three witneſſes to aſſiſt and ſign with the teſ- 
; and thoſe witneſſes may be private perſons ; the pre- 
Apes officer is not neceſlary. Now this has 
Km exactly obſerved in the preſent caſe; for the teſ- 


- tatrix 


ther the circumſtance of this will having been made 


M. TARGET'S OPINION ON THE 


tatrix declares ſhe has put her name on the fiftcen 5; 
ſheets of paper of which the will is made, and on the {x 
teenth that ſhe has put her name and placed her arms; an, 
there are three witneſſes who have ſigned with the teſtatrix 
and in the preſence of each other, 

Tas Engliſh law requires nothing more for the form « 
the nuncupative written will: in effect, it appears by thy 
memorial for conſultation, that thoſe who drew it up hat 
no doubt but the will would be deemed valid in London 
where theſe Engliſh formalities are better known than the 
can be in France. 133 

"We muſt therefore return to the ſingle queſtion, Whe 


France can alter its validity? | 
Tux principles here laid down do not permit a doubt 
to be raiſed on this ſubject. 

Tu dutcheſs of Kingſton, born an Engliſhwom: 
does not appear to have abdicated her country, or he 
home : ſhe obtained from the king leave to acquire and 
poſſeſs property and diſpoſe thereof; but ſhe was not na 
turalized a Frenchwoman: therefore, though ſhe died! 
France, ſhe died an Engliſhwoman. 

Her perſon therefore, at the date of her will, could 
not be governed, as to the perſonal ſtatutes, but by the 
Engliſh law); and the letters patent which had been grant: 


to her gave her the ſame power of deviſing that ſhe would apt 
have had in England, | 1 7 
Ir che Engliſ law required for the compoſition of ai « ;; 
will the aſſiſtance of a public officer, ſhe ought to hae « £ 
employed, for the will which ſhe made, the aiſiſtance of e 

a notary; without which ſhe would have broke in upon 7 
the formality eſtabliſhed by the ſtatutes of her country: de 
but chat law requires only the preſence of three witneſs in 
of any kind; the might chooſe theſe at Paris as ſhe might 10 
West b N 5 a5 the had fulfilled the Bl ,; 


- formality 


WTCHESS OF-KINGSTON'S WILL MADE-IN FRANCE. 


&mality preſcribed by the law of her country, it muſt be 
ncluded that the form of her will was regular. \ 
Tuts caſe may be compared to that of a teſtator born 
ina province where the olographic form is admitted, and 
who happens to be in another province where this form is 
jet admitted, as he carries with him the power of making 
1 will without the help of any public officer, in writing it 
linſelf: ſo the Engliſhman | in France needs not call in a 
wblic officer to make his will, provided he is aſſiſted by 
fire witneſſes of any kind, This is the natural effect of 
be permiſſion granted in 1777 to the dutcheſs of Kingſton, 
by letters patent enregiſtered in the parliament, 
Hex ſituation in France was ſimilar to that of the En- 
fiſh who, following king James II., took refuge there: 
aqueſtion was raiſed, Whether they could make a will, 
ind in what form? As they retired there with the leave 
if Ltvis the Foarteenth, that monarch decided it in their 
kvour by a letter which he wrote to mr. le Camus, lieutenant 
ovil, the 1ſt of March 1704; and this deciſion has again 
been confirmed by a ſimilar letter written to the chapter 
of Saint Peter at Lille, the 5th of March 1741. 
TxEs8 deciſions are traced back in the new collection 
ef Denizart, tam. 1. verbo ANGLAIS; and in Le Traite de la 
Reliti et Perſonalits des Statuts, by mr. Boulonnois, tom. 1. 
tit, 2. cbap. 3. obſervation 21. page 435+ This laſt author 
epreſſes himſelf thus: © The Engh/b who, following. king 
James the IId. ſheltered themſelves in France, have been 
maintained in their laws; they may make wills, as to the 
* form, as it is practiſed in England; and their wills, cloath= 
ed with this formality, are eſteemed valid in France.” 
Tas reſolution ought to be looked upon as a rule of 
the right of. perſons, which requires, between different 
kingdoms, that reciprocal condeſcenſion to facilitate to the 
Ice eds who paſs from one to the other, the free exerciſe 
ff their natural and rl prey. one of the principal of 
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ich eis, to mike wills without being ſubject to the. 
forms of whith ſtranger is'Tooked upon to be ignorant, 
Ir his conjecture has been filfficient'to give the refuges 
in France, not ndturlized, the enjoyment of this precious 
advantage, with much Tefs reaſon can any doubt be rale 


relhekeing the validlty of the wil of the dütchels of Kg. > 
ſon, Who was fürtiſhed With 'a poſitive and lawful per. * 


tnifion to fequire and poſts property, and diſpoſe of I ©* 
by will, as the might have done in England. 
Tux underfigned counſel is therefore of opinion, that 
the wilt of the dutcheſs of Kingſton is valid, and that be 


fore Whatever tribunal, either French or Engliſh, it M 
preſented, the execution of it ought to be ordered. * 
Tuknk femains nothing more than to draw the con- ee 
ſequences which reſult from the principal determina “ 
tion, to remove all the difficulties propoſed in the ne- 
r 8 5 _ ho 
Ix, therefore, no doubt can be raiſed of the capacity di * 
the deſtatrix, nor of the form of the will, it ought to abe 
Eſfect on all the property which The diſpoſed of, and u fi 
whatever courttry it is ſituate, zxceþt there ſhould happen i * 
"be property, THE POWER or Dis05ING WHEREor H th 
"Yeftralted by the flatutes in force where ſuch property i the 

Tr muſt not, therefore, de  choopht” that the action of. th 
the legatees'is confined to the effects and to the property 1. 
"that the datchefs of Kidgſton poſſeſſed in France; they hae up 
an egal Tight do mne For What The might poſſeſs in Grat n 


"Britain; or in other cowntiies;"and may bring their fui 
before the tribunals-of the countries, which, admitting the 
validity of the title; agreeable to the rights of perſons, ought 
16 order the execution in their reſpectisve territories. = 
Tus copy which has been id before the underſigned 
*coanſe, appears to be ody am extract of ſome of the be- 
*Hubfts iin ine wilt of the Uutcheſs of Kingſton; there 53 15 
Weir inflicuted, nor univerſt gates : therefore, When the 
| | | legacies 


der 1 | 
DUTCHESS OF KINGSTON'S WILL MADE IN FRANCE, 


egacies are paid, the ſurplus will belong to the next of kin, 


kindred in a farther degree take place of thoſe in a nearer 
one, which will depend on the cuſtom of the 10 where 
the property is, ſituate. | 

" NoTHING after will remain but to give an . 
rſþeRing the acquiſition that the dutcheſs made, ſince the 
ate of her will; of the eſtate at St. Afliſe, which Monſieur, 
the king's brother, ſold her for 50,9007. ſterling, payable 
y inſtalments; the firſt of which, of 15,000 J. has been 
paid, and the bthers are not yet acquitted. 


xcording to what has been declared? The fale was per- 
kf; for the thing, the price, and the conſent, res, pretium, 
a conſenſus, are what conſtitute the eſſence of this kind of 
contract; to perfect which, i it is not neceſſary that the price 
ould be entirely paid; it is ſufficient if a part is paid, 
nd that terms have been agreed upon for the ſurplus, 
Tuxxzrokx, according to the general principles on 
ds matter, the property of the eſtate at St. Aſſiſe actually 
reſts in the inheritance of the dutcheſs of Kingſton; unleſs 
thefe is ſome extraordinary clauſe. in the contract which 
the underwritten counſel has not ſeen. 


lis eſtate for what remains due of the. purchaſe money. 
k belongs to the wiſdom of his counſel to direct this action, 
yen which the underſigned counſel;is not. required to cr. 
hin himſelf, | 

Deliberated it Paris, 22d of Feb. 1 890 
_ Dovenement NotcugrTE — 
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unleſs, by the advantage of repreſentation, ſome of the 


Ir is aſked, Where does the property of this eſtate veſt | 
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Monsizux has, certainly, a privileged mortgage on 
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CASE of BUCKWORTH ond THIRRELL, i 4 
Kine! s Bruch. | 


er 25. Geo. III. moth 

| " 

SPECIAL. CASE RESERVED ar Tak TRIAL OF ARE * 

PLEVIN AT THE LAST ASSIZES FOR CAMBRIDGE, * 

A deviſe to 4. bl Joſeph Sutton; being ſeiſed in fee of the pre- r 
n miſes in queſtion, by his will dated the 22d « V 


without leaving Auguſt 1769, deviſed as follows :—® Alſo I give, deviſe 
ive, limitation de and bequeath all and every other my real and perſona 
ifue,whichdies, © eſtates unto John Creſſwell and Edward Preſton, their 
— « heirs and affigns, for ever, to the ſeveral uſes and on the 
by the curteſy, ſeveral truſts following: Firſt, as to for and concern- 
« ing all my eſtate at Leverington, Parſon's Drove, in the 

_ « Iſle of Ely and county of Cambridge, called High In- 
« homs, in truſt to receive the rents and profits therech, 

© « and apply the'fame to and for the uſe, maintenance, edu- 
« cation and cloathing of my-grand-daughter, Mary Bart 
"CN ſhall arrive to the age of 21 years, or be mar- 

« ried.” And from and after the faid Mary Barrs ſhall have 

e e of 21 years, or be married, I give and 
e deviſe all my fad lands and premiſes in Leverington 
« aforeſaid unto the faid Mary Barrs, her heirs and affigns, 

« for (ever. . Bat in cafe the aid: Mary Barrs ſhall happen 
to die before ſhe arrives at the age of 21 years, and 

|  « without leaving iſſue of her body lawfully begotten, then 
« from and after the deceaſe of the ſaid Mary Barrs with- 

« out iſſue as aforeſaid, I give and deviſe all my ſaid eſtates 

« at Leverington unto. my grandon Walter Barrs, and 

« to his aſſigns, for his natural life.” e q 


(ec 


++ * 
- 


« | 
— 28 F + 
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TrsrATon died four years after making the will. 

In March 1781, Mary Barrs, the grand-daughter and 
kviſee, then being of about the age of nineteen, married 
Sclomon Hanſord. 5 

Manch 1782, a child was born of that marriage, 
which died 25th of Auguſt 1782. 

On the 28th of Auguſt 1782, ſaid Mary Hanford, the 
nother of ſaid child, died under the age of 21 years, and 
vithout. leaving any iſſue. | 

'$0LoMoN HansoRD, the huſband, during the coverture, 
received the rents of the premiſes in queſtion, in right of 

WaLTER BARRs was at the time of the death of the 
tſtator, and now is, his ſole heir at law, 


urs riox reſerved for the opinion of the court: 


'« WHETHER, under all the circumſtances of this caſe, 
und the events that have happened, the faid Solomon 
& Hanſord is entitled by the curteſy to be tenant for life 
« of the premiſes in the declaration mentioned ?” 


reof, 

* PrAlxrirr claims under Walter Barrs; defendant 
arty under Solomon Hanſord, the huſband of Mary Barrs, 
Wc leceaſed, 


Fox the plaintiff it was contended, that Solomon Han- 


under this deviſe Mary Barrs became entitled, on her mar- 
ſage, to an eſtate in fee ſimple, defeaſible by the condi- 
tonal limitation over on her dying under age, and with- 
ut leaving iſſue living at the time of her death; and that 
b entitle the huſband to be tenant by the curteſy, it is 
eceſſary that the wife be ſeiſed of an indefeaſible, uncon- 
Wtional, and unqualified eſtate in fee fimple, or in tail. 
flere the words of the will without leaving iſſue, muſt mean 
iſue living at the time of the death. The event, there- 
re, of her dying without leaving iſſue living at her death, 
2 3 is 


ford was not entitled to be tenant by the curteſy. That 
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ee the eſtate | in fee, imple is to he 
defeated ; and in the event which has happened, her eſtate 
determined not by the expiration of. its original extent, 
not by the limitation being ſpent, but by a condition or 
_ expreſs limitation, operating as a defeaſance of it; for the 
original eſtate was a fee ſimple -. 

Born theſe caſes. recognize the diſtinction between a an 
eftate where the limitation is determined or ſpent, and an 
eſtate which is defeated by a condition. 

In general, the ſame rules apply to the right of dower 
and the right of curteſy, 

Co. Litt. ſoct. 52, 53. definition of dower and curteſy, 
uſes the words where the iſſue may, by poſſibility, inherit 
the ſame tenements, « of ſuch an eftate as the wife or buſ- 
« band hath;” which are material as to reſtraining the ge- 
nerality of the rule commonly laid down, that the huſband 
ſhall be tenant by the curtely, wherever the iſſue might, 
by poſſibility, inherit. og: 

As to dower, 1. Roll. Ab, 676. 2 

Bronx the ſtatute d Danis, eſtates tail were condi- 
tional fees; but on the birth of a child the condition was 
conſidered as performed, fo, as to become an abſolute eſtate 
to three purpoſes: iſt, that the donee in tail could alien; 
2dly, could forfeit ; 3dly, it was deſcendible to the iſſue of 
a ſecond marriage, and of courſe gave curteſy to the huſ- 
band of a ſecond marriage, | 

Tux ſtatute de Donis took away the power of aliena- 
tion and the curteſy of the ſecond huſband, but leſt the 
right of the huſband of the firſt marriage to be tenant by 
the curtefy, as it ſtood before the ſtatute ; that is, as being 
the huſband of a woman whoſe eſtate on condition was 
become abſolute by birth of a ſon, This accounts for 
nr "being tenants by curteſy of eſtates tail; but it 


* Pain/ und Sams, Oder, 3x, Leon, 167. 3, Anderſ. 1% 
nner. 


explains 
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oplains the difference between eſtates tail and eſtates de- 

nlble on condition, ſuch, as the preſent, and proves how 

nt, pplicable the caſe of an. eſtate tail is to the preſent eſtate, 

gto the right of the huſbayd, to curteſy v. 

zur the caurt held, that the huſband in this caſe. was. 

aided to be tenant by the curteſy,, vin een 
ir the defendant. 


I MANSFIELD ſaid, 


THE right of tenant by the curteſy exiſted at the m- 
non law 3, and che neceſſaty points are, that the wife be 
kied of an eſtate of inherjtance, which, by poſſibility, 
night deſcend to her iſſue, and that iſſue ſhould be born. 


u- tes at common law were either abſolute or conditional: 
- eurteſy was incident to both, and exiſted when the wife 
an 


led without iſſue inheritable, which let in the reverter. 
ks to fees conditional, the eſtate did not become abſolute 
V birth of a child inheritable ; but, in odium of perpe- 
tutics, it was for a ſpecial purpoſe become abſolute, if 


di- e were born, i. e. the donee might alien, the eſtate 
wa a vs to deſcend and revert according to the entail, if not 
tate Wh lened. At common law, the only modification of eſtates 
en; apreſsly limited was by condition the ſtatute of uſes in- 
af toduced more qualifications of eſtates expreſs! y limited. 
u- About the reign of Eliz. and Jac, 1. many caſes in odium 
i perpetuities were determined, to prevent and defeat ſuch 
nau application of the ſtatute of uſes, The courts leaned 
the wainſt contingent limitations over; but having gone a 
by great way on that ſide, they began to think they went too 
ing r. New devices were contrived at the time of the trou- 


les, and practiſed after the Reſtoration; truſtees to pre- 
krve contingent remainders, and executory deviſes, It is 
aut long that the bounds of them have been ſettled; it 
Fs in my time that the courts firſt held they might wait 


* See 2. Inſt. 333. 8. Co. 35. b. 36. a. Paine's Caſe, Bro. Ab, 296, 
. 71. Fitzh, Ab. 339. b. pl. 66. Plowd, 241, 242, 


Z 4 during 
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during a life in being, and 21 years after. Now it is con, 
tended, that this is a conditional limitation: it is no ſuch 
thing; there is no condition in it; it Is a contingent li. 
mitation. If it is a limitation, it does riot defeat the right 
- of the bufband to be tenant by che curteſy: the huſband 
may be tenant by the curtefy, though the eſtate is ſpent, 
But how was it when ſhe was alive? Here the wife wa 
ſeiſed in fee ſimple during her life, and ſuch an one as the 
Iſſue might inherit, if they had not been diſappointed by 
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CASE of WILLOUGHBY and WILLOUGHBY, in Lixcorx'ss 


CHANCERY, befere Long HARDWICKE *, — 


tr. Attorney General +, 


lord, here is an abſtra& produced by order. It was 
laid before counſel by the mortgagee before he lent _ 
ks money; wherein the marriage ſettlement, and mrs. 
Wiloughby's jointure, is ſtated ; and the counſel tells him 
twill be ſubject to that, 


Bfraft of the Deeds and Writings relating to the Tithe of 
HunrRRY WilLoUGHBY, ES. read. 


« 27th MARCH 1716, An indenture between George It a ſubſequent. - 


Wiloughby, fon and heir of Charles Willoughby, of the — 
kt part; Thomas Coker, ſecond part; and Wadham_ notice of a for. 


Windham, third-part; whereby, in conſideration of 2500/, Me — — 
id to George Williams by Thomas Coker (being the ſhall not avail 


ine ſum of money mentioned in an aſſignment bearing — — 
gen date herewith, and made between the faid George old outſtanding 


Niloughby of the one part, and Wadham Windham of both. in eder te 


be other part), the ſaid George Willoughby demiſes and get a preference; 


; | | but if he had 
ants to the faid Thomas Coker all that manor, &c. to notice of dcn 


ol to Thomas Coker, his executors, &c. for the term of price 2 
5 Or inc r ance, 
boo years, at a peppercorn rent. and has the firſt 


1 2M and beit right to 
13th Aus. 1718. An indenture berweenThoma Coker, cad ihe giant 


irt part; Wadham Windham, ſecond part; George Wil- eaate, then, ihe. 

This caſe has lately been cited as an authority in the court of King's 
lech, but no entire report of the ſeveral parts of it has been before _ 
finted, A ort account of it is now extant in Mr. Ambler's Reports, 
ltly publiſhed; and Lord Hardwicke's argument in giving the decree is 
Finted in 1, Term. Rep. p. 763, principally agreeing with the above; but 
be prior arguments are here firit printed, and the entry of the Chancel. 


* decree is WG 
Worts of the caſe, 


t Mr, Munzay, 


* 
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CASE OF WILLOUGHBY AND WILLQUGHBY IN CHANCERY, 


loughby, third part; and Shilling and Popham of the 
fourth part; reciting the Jaſt deed and George Willough. 
by's aſſignment to Windham. Now, in conſideration of 
2500“. paid to Thomas Coker by George Willoughby, 
and of 105. by Shilling and Popham, Thomas Coker 
aſſigns to Shilling and- Popham the manor of Watchſtone, 
Kc. to hold for the remainder of the term in truſt fo 
George . and to attend the inheritance of the 
—_ OE ITE 
6.2.34 EY Mane 1718. mene between 
— orange Willoughby and wife, and fir Gemmwütt Raymond and 
kis own, the Pophams reciting a legſe from the biſhop of Saliſbury, dated 
prove incu”. 70th Dec. 17153 and indentures of leaſe and releaſe of 
beſt right to call the 21ſt and 22d of March, whereby George Willoughby, 
„ in conſideration of the marriage, and of 4000 J. grants and 
tafy himſelf of conveys to Raymond aud Popham the manor, &c. ; aud 
— that it might happen that the premiſes charged, &c. might 
not be ſufficient now for the conſiderations aſoreſaid, and 
| for 175 the . of the wy to Jane 22 


and conveys to Wi 2nd Popbarm then manor of Watch- 
| ſtone, &c. to, hold to them and their heirs, to the uſe of Net 
George Willoughby for life; remainder to Raymond and 

Popham, to protect, &c. and aſter the deceaſe of George 
| Willoughby, to the intent that Jane might receive yearly 
after, his Fairy charged, &c, to the firſ and Fa. hoes) in re. 
tal male, &c,” = S 


"La 4 Chancelpr. | 


- THIS 3 is clearly n notice. Ie will ey another queſtion: 
Whether the matter is not now all i in equity? If it is al 
ip equity, and the defendant cannot protect his legal eſtute 
againſt the equity of the marriage ſettlement z-if he cannot 


do 
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that, then the queſtion will be, Whether, as the whole, 
ut be conſidered i in equity, it is within the rule gui privs. 
ſumpore, potius eff jure? That was a queſtion 1 thought 


1 of 

mn at firſt; but, for want of proof, would not enter 
ker iP | 

ne, it comes to this, the general queſtion will be out of 


cal. It is a great pity but that general quelticn was 
term ined, for. the ſake of mankind. 
[HAVE had a great deal of diſcourſe with mr. F ilmer, 


*. woot find out from him any certain rule they have gone 
He told me What was mr. John Ward's opinion and, 
: of Wir of practice; and that was, as mr. Attorney ſays, that 
by, i did not take theſe affignments, | Here i is an aſſignment, 
lo berm, with, notice of a truſt, 

and 


. Attorney Oat 


MY 1 lord, — 1 been ſome caſes looked into, but 
me like the preſent, Oxwich and Simpion: there were 
hy mortgages; che firſt was to Simpſon, the other to 
fireton. Moreton's was aſſigned to attend the inheritance, 
nl the 1 claims under that mortgage. Simpſon's, 


oe intzage was prior; aud defendants, by having taken in 
arly 5 8 their purchaſe. It does not appear that Simp- 
and ins mortgage had ever been athgned, to end the inheri- 


fuce, 


lurd chancellor. 

HAVE looked into my copy of lord Somers's notes, in 
&e caſe of lady Radnor ; I cannot find there that the term 
Fs aſſigned to attend the inheritance. There. is a great 


vo be 


n the ſubject, who is a candid and a fair man, and I | 


Klo difference in the caſe of a truſt. I believe it will 


C 22 
— 


— 8 . . — — 
25 — —. — — — 
* 1 mn . _— 4 - 
— © woe a Tr 2 — — — BY 
W 4 * * * 
p 64S oo xe Lo yy - _— y - 
4 x. — * 4 - _ + i, - <tr eh 


. — 
- 1 
u « * 
©» * . 2 — 


— — — 
0 * 


mY 


3 ” 
3 
x — 
* 


. + &Y 1 'S 118990 * Y 4 b 
CASE OF WILLOUGHBY AND 3 IN CHANCE 


At Attorney General. | 


bes proper hs mr. Attorney to go « on to PM the diſtine 
tion; there does ſeem to me to be 2 conſiderable diſtine 
. Yon. h 


1 
# 'ST "a > * 
14 f 


MY lord, it comes, in point of fact, to this: That thi 
term was originally affigned to attend the inheritance 
and conſequently becomes ſubject to all the uſes to whic 
the inheritance was ſubject. It is aſſigned by the truſtee 
to a new truſtee,” with expreſs notice of theſe uſes limite! 
of the inheritance, prior to the mortgage taken by mr 
Criſp. The conſequence is, that his truſtee would not 
take it to protect, in the firſt place, his mortgage; but h 
took. it ſubject to all the former uſes which it was to pro- 
tect; and a truſtee who takes an aſſignment with notice 
of a former truſt, is to all purpoſes à truſtee juſt in the 
fame ſituation as the former was. What js the conſe- 
quence? That all the uſes of the marriage-ſettlement, al 
the uſes that had been derived out of the inheritance by 
the owner, muſt take place. Who have a right to cal 
for the protection of this term? All perſons having a right 
to the legal eſtate ; that is here the jointreſs. 

Tut great point here is, when there are two equity 
ſecurities and a legal eſtate, and the two equity caſes con- 


* tending, the queſtion is, Who has a right to the protec- In 


tion from the legal eſtate? 
In. the cafe of lord Pomfret it was held, that where a | 
legal eſtate was in a truſtee, and the owner had a right in WW 
equity to call for the protection of the legal eſtate, he 
mould have it, Who has it here? The jointreſ unqueſ- 
tionably. * Who has that right next to her? The owners 
. of the uſes of the Une ritance that are prior, in point of 
time, to the mortgage!" The truſt of attending the mort- 

pt is pluinly a bad one. a 
WHERE 


— 
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WHERE there are two equities, then, ſuppoſing neither 

nd a right, gu: prius tempore, Potius eft jure. 

In the caſe of Gibſon, when none of them had any 

ſerious right to the legal eſtate, it was held that they muſt 

p according to their priority. 

Ius r ſubmit it to your lordſhip, that 8 is a 8 

ace between taking a term that is expreſsly aſſigned to at- 

tad the inheritance, and an aſſignment of a ſatisfied mort- 
noe term, which might be made fo by conſtruction. 
tis in his own poſſeſſion, and uſes and truſts may reſult ; 
u when upon the face of it it is made to attend the in- 
keritance, he muſt enquire, What are the uſes it is to at- 
end? 

How is the aſſignment here? In truſt to attend the i in- 
eitance, What is that inheritance? Juſt what eſtate he 
would have conveyed. Suppoſe mr. Willoughby had made 
zconveyance without making an aſſignment in this manner 
o the term, how would it have operated? Subject to the 
um of years. He would only grant it ſubject to the 
former uſes and charges; and this is with expreſs notice 
Uthe ſettlement, which he has no way mentioned. Upon 
rading the aſſignment, his taking it appears to be a ſraud. 
de meant to lend his money ſubject to the jcinture or 
Garge, he ſhould have recited it ſo; but, inftead of that, 
ke takes it to defeat the jointreſs, if he can. 


Lifd Chandhllo, 


IS FOO exception of the jointure in the covenant 
1 | | 


th. Attorney... 


NONE; my lor rd. It is a breach of truſt; and this 
durt wit never ſuffer him to take aerantage of that. 
TIN | Thep 
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They have Vlinked the truth in their Aken by co 
dealing it; and now at the bar Mas tov ied © ba 
it preferred to the Jointreſs, in order to edge out he 
"rifle. 

Ir deſerves well to be conſidered Chae inconvenienc 
would ariſe, i if alignments are made to attend the inheritanc 
and you do not give notice of the truſts. What would| 
"the conſzquence with regard to a matriage ſettlement? | 
playing that term irito the hands of a mortgagee from whe 
the ſettlement is concealed, you might trip up the heels 
many ſettlements; whereas, by expreſs terns, he on 
takes it as a mode of conveyance,” mere matter of ſe 
It muſt be ſubject to all the uſes to which the inheritanl 

is limited; and whoever comes in under that term, con 
in under the uſes to which the inheritance is limited. 


| Lord G. 


MR. Attorney, I thought you would have ente 
pon the particular point, How far he can protect! He 
is notice; he certainly cannot protect againſt the joi 


Mr. Attorney General, 
MY lord, all the prior uſes of the inheritance it is certi 
fubjeR to: then we ſhall have the direction of the ce 
to protect this jointure. He cannot protect his 
againſt the jointreſs: then the only queſtion is, Wi 
uſes of the inheritance are to take place next after ti 
xent-charge ? They can put in the legal eſtate as betwe 
the rent-charge and mrs. Willoughby's mortgage. 
Tun he has no prior right to call for the prote 
tion of the legal eltate, becauſe the alignment is in bi : 


| of the truſt, 
* ö Hx 
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don Hear is un application to the court for directions in 
wat manner this is to attend the inheritance. We have 
t he privr"equity. It muſt be as the uſes are created. Per- 
eat comes within the nature of the uſes which the 
enei erm is to protect. He cannot divide it, he cannot ſplit it. 
tano rde bad recited the ſettlement and taken it, ſubje& to 
uld ee rent- charge of 300 l. a year, he would have had a much 
t?! ter caſe of it, becauſe he would have been ſuppoſed 
whose hive acted fairly. Here he has not. He has notice, 
| ©» cp: e 
e 'on = with exprels notice. 


cont. Sewell. 


YOUR lordſhip will pleaſe to favour me on this point, 
i between the mortgagees. I did perceive, by the anſwer, 
tut the "defendant hid expreſsly denied notice of the 
nortgage, but took no notice of the ſettlement. The 
qkintif only charges, that the defendant had notice of it 
when he lent his money. Now here is but barely ſufficient 
fatlkfy the plaintiff chiming under the ſettlement, and 
me of the njort#agees; therefore the NA remains 23 
between theſe two mortgagees. i 

| $HALL firſt ſubmit it to your lordſhip upon the foot 
our having an aſſignment of the term (without going 
ito that matter at all); upon a. ſuppoſition, in the firſt 
e collliWfce, 'that we can make uſe of the term that we have in 
ur truſtee (except fo far as we have notice); and I ſhaYl 
Wmit it to your lordſhip upon another:circumſtante ; and 
ter ü bat is, as to the conduct of mrs. Willoughby in leaving 
etw er deeds in the hands of her ſon, which enabled him to go 
| n and make a ſecond mortgage. Then, upon 2 ſuppoſi- 
protein ton that it was proper to take an alignment of the term, 
y: d that we would make uſe of it againſt thoſe who clai:n 
mier the ſettlement (provided we had no notice); now 
that 
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that we have notice, it will only poſtpone us as to tho( 
of whoſe right we had notice. 

HxRx is 3004. a year to the widow; then a term ti 
raiſe younger children's portions, &c. Henry Willoughby 
upon the death of his father (ſubject to the jointure, &c; 
became entitled as tenant in tail; and he ſuffered a recover 
and limited the uſes to the defendants Garrard and —- 
and their heirs ; the legal eſtate is now in them; it veſt 
in them in truſt and for ſuch purpoſes as the defenday 
Henry Willoughby, ſhould appoint. 23d June 1751 


Henry Willoughby makes the mortgage in queſtion to hi M 
mother for 870 l. in this manner: By a deed dated * 
23d of June 1751, he appoints the eſtate fo veſted in * 
Garrards, the truſtees, for the benefit of his mother se Whe 
the term of 500 years, redeemable upon payment of 870 IX: 
In a year afterwards (to wit), in June 1752, 15th and 16t S 
by leaſe and releaſe, at the time that the defendant Cri Ty 
lends Henry Willoughby 8007. he profeſſes to make inde 
legal conveyance to Crips, and at the ſame time he aſſignee... 
the term in queſtion to boot as his truſtee, for the bene 78 
of mr. Crips and his heirs, in truſt to attend the inheri * 
gage- money. As to the firit queſtion, it is certain n 
true, that where a man takes a legal eſtate, with notice Wiſh er 
a prior incumbrance (whether it is conveyed to himſelf ot 1 
to a truſtee), he ſhall certainly be poſtponed as to that Wir. 
which he has notice; that is cler. & 

Tux queſtion then is, if there is ſomething of whiq f b. 
be has no notice, Whether he can protect himſelf agai equi 
that of which he has no gotice, poſtponing himſelf to ti ud 
of which he has notice ? . 
_ Congipes che foundation of the firſt incumbrancſi d. 
Firſt, we muſt ſuppoſe that the legal eſtate is in n oc 
Crips, | pon 
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lard Chancellor. 


YOU preſume too much; you muſt take it to be in 
te truſtee ; for it is a queſtion which has the firſt and 


eferable right. If he had had the legal eſtate, he might 
hve done it. 


M. Sewell. 


MY lord, I mean his truſtee that is ſubject to that opi- 
non of its being a term expreſsly aſſigned to attend the in- 
tetance, Suppoſe it a ſatisfied mortgage term, that comes 
v mr. Boot as a truſtee for mr. Crips; then the queſtion is, 
Whether the plaintiff has any equity againſt mr. Crips or 
kc. Boot, for any thing more than nt BOgTy of. which 
ur. Crips had notice? 

Tux foundation of all muſt be, that the defendant in- 
tnded only to take the eſtate as it was, fubjeCt to the prior 
icumbrances ; becauſe the aſſignment of the term is af- 


bee is a right in equity to ſecure that. There is ſo far 
night to call for the protection of the legal eſtate in this 
manner : I ſhall not be conſidered as a truſtee for you, 
b far as I have a prior right, 

Taz queſtion is, How far ſhe has a fight in equity? 
The whole right is founded upon equity. That is the 
bundation upon which notice affects the defendant ; there- 
bore the equity on the one fide cannot go farther than the 
duty on the other. Suppoſe two mortgages are made; 
ud ſuppoſe that the firſt mortgagee had the legal eſtate in 
ke conveyed to him for the ſecurity (ſay) of 10004. then 
te ſecond mortgagee comes with notice of the firſt mort- 
Fge, and he lends a further ſum of 10001. he is poſt- 
Ned to the firſt mortgage, the legal eſtate of which is 
jnplete (but indeod, in the preſent eaſe, it, is in me 
Vor. I. Aa .. truſtee, 


ed with the truſt of which he had notice; therefore 
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truſtee, ſubje& to your lordſhip's opinion). Suppoſe the 
firſt mortgagee goes on and lends more money (ſay) 2 
further ſum, of 10004. then there will be 20001, due to 
the firſt mortgagee, and 10007. due to the ſecond mort- 
gagee, who would come in between the firſt arid the third 
mortgage. The queſtion will be, Whether che firſt 
mortgagee ſhall have a ſatisfaction for both 1000 /. prior 
to the ſecond mortgagee? What will be the conſideration 
in that caſe? It will be ſimply this: Whether, when he 
lent the further ſum of 1000/, he had notice that the ſe- 
cond mortgage was executed? If he had no notice, he 
would by that means tack - the third to the firſt ; and the 
only reaſon for his doing that would be, that he had no 
notice that there was a further ſum of 1000 J. lent by the 
ſecond mortgagee. But ſuppoſe that after he had lent the 
firſt 1000 J. he had notice that a fecond mortgage was 
made, and, notwithſtanding, that the firſt mortgagee lend; 
a further ſum of 10007. in that caſe he would be clearly 
. poſtponed to the ſecond mortgage as to the laſt 1000 l. be- 
cauſe he had notice before lending his money. . 

Tunis would be the cafe even where the firſt mortgagee 
had the full and complete eſtate in him ; much more will 
it be ſo now, when he comes into equity to have the aſ- 
ſiſtance of the legal eſtate againſt mr. Crips and mr. Boot, 
in whom the legal eſtate is, Say they, We have the fir 
incumbrance, and therefore we have a light to the bench 
of the truſt term. The queſtion is, How far? We lay, 
So far as we have notice you have a right; but ſo far as 
you tend money afterwards, you have no right. The con 
ſideration of which I have notice I muſt be poſtponed to 
but not to the further conſideration. 

Surrost it had been kecited in the mortgage to mr. 
ce chat chere was this ſettlement, and that he took the 
term ſubject to this prior incumbrance: in this caſe, Woulc 


he not have a Tight to hold againſt every ching but what is 


recited? Certainly he Would. "And why? "Becauſe, | 
EY — 4 conſcience 


cobſcience; he is only affected with that of which be bas 
notice. Therefore, upon a ſuppoſition that the plaintiffs 
cannot have the benefit of the truſt- term without coming 
into this court, they certainly can only have it quad no- 
tice. It is the notice only that gives them the equity. 
That is all upot a ſuppoſition that they have ſuch a right 
in equity, and it can only be ſo far as they have a priority. 
This is what-occurs to me upon this part of the caſe. 

Tux other point is as to the manner of mrs. Willough- 
by's taking her mortgage, which is prior. 

Ix declaring the uſes of the recovery, ſhe, in fad, has 
10 legal eſtate; and therefore, though the term was to at- 
tend all the legal cſtates, yet, in fact, ſhe has no legal 
eſtate : the uſes of the recovery are to the uſe of the Gar- 
nrds and their heirs. They are now ſeiſed of the fee 
in failure of appointment by Henry Willoughby, The 500 
years term for. the plaintiff, his mother, is only an equitable 
tem; it does not at all take the legal eftate out of the 
perſons in whom it is veſted, by the declaration of uſes of 
the recovery. If it had been to ſuch uſes as Henry Wil- 


alegal eſtate; but when the legal eſtate is veſted in truſtees, 
then the appointment is only an appointment in equity. 
Turkk is this further to be offered: this is dated in 


hands of the ſon twelve months, e 
and e over ha . 


Lord Chancelhor. | wy | | 
MR. Sewell, leg ite e hende il dle cries? Every 
time this cauſe is ſpoke to, nem points are ſtarted. b 
Ir you had intended to take advantage of a fraud in the 
irft mortgagee, you muſt make à point of it, and exa- 


. it depends upon particular circumſtances. 
W Tuts 


ener of WILLOUGHBY AND WILLDUGHBY IN CHANCERY! = 


lughby ſhould appoint, that appointment would have veſted 


june 17513 ſhe ſuffers the title-deeds to remain in the 
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Tunis point has grown by time, By being fo often 
mentioned, and further conſidered and attended to, it is 
become an important queſtion : I therefore ſhall not deter- 
mine it now; I will conſider of it during the holidays, 
and tell you my opinion. 
a One thing fixibes me wich regard to the general prin- 
ciple laid down by ſerjeant Maynard in the duke of Nor- 
folk's caſe: he lays it down in expreſs terms, as a thing 
known, that whoever has a term, or creates à term, which 
is afterwards aſſigned to attend the inheritance, he being 
owner of the inheritance, may, if he pleaſes, fever the term 
from the inheritance, I do not doubt but that is true; 
Kill the queſtion here comes to be this: Suppoſe a man 
has fuch an inheritance as this, and the equity of the term 
(only a partial intereſt in the inheritance, with particular 
eſtates divided off from it), as that the mother is tenant for 
life of the eftate itſelf 3 can he, being owner of the inheri- 
tance, ſubject to particular eſtates divided out of it, and 
without notice of thoſe particular eftates, make a good mort- 
gage, and direct the truſtees of the term affigned to attend 
the inheritance to aſſign to the mortgagee, and will that 
be effeftual? As the truſt was to attend the inheritance, 
it muſt attend the freehold, and the particular eſtates de- 
rived out of it. It is going a great way when I lay it down 
38 2 principle and fay, that an intereſt aſſigned ſhall always 
g along with the inheritance ; that a fine and recovery 
will carry along the equity'of the term. Notwithſtanding 
a term cannot have a recovery ſuffered upon it, ſtill this 
carries with it a particular term attendant upon the inheri- 
tance; ſo that the new uſes ſhall mould and vary the truſt 
of the term. When it is ſo, ought this court to ſuffer 2 
partial owner of the inheritance, ſubject to particular 
_eſtates, to ſever that from the inheritance ? It would be 
going a great way to do that, 

Tux next thing here is, Whether it does not come to 
that? Though the mother has only a rent-charge, * 


— 
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; a charge upon the freehold and inheritance, and eonſe- 
quently it is as much to be protected by the term as the 
articular eſtates. | | 

Ir is going a great way to ſay, where a man has the fee, 
ſubjeR to particular eftates, he can ſeparate ſuch a term 
form the inheritance, E 
— may do it. 


. Attorney General. 
MY lord, he may make it either real or perſonal eſtate. 
ld Chancellor. 


LET it ſtand at the head of the paper the laſt day of 
axceptions before next term. 


bird Chanceller. 


' THIS cauſe comes before the court upon a bill brought 
by the plaintiffs to have a ſatisfaction for ſeveral incum- 
ances out of a real eſtate, and to have a fale of the eſtate 
br theſe purpoſes ; and the only diſpute between the par- 
des in the cauſe is, as to the priority and preference, in 
be opinion and judgment of this court, between two par- 


kcular incumbrances, two mortgages: the firſt of which, 


nd prior in point of time, is claimed by the plaintiff, the 
widow ; and the other of which is poſterior in point of 
lime, but till claimed to have a preference, and is in the 
&fendant Crips. 

Tux caſe upon which it ariſes is this: George Wil- 
bughby, the plaintiff Jane's huſband, was ſeiſed in fee of 
be eſtate in queſtion, ſubject to a mortgage for a term of 
ears; and the 12th of Nov. 1717, in conſideration of, 
ind previous to his marriage with the plaintiff Jane, he 

Aa 3 enters 


Saru bar, 
19 JUNE, 1756. 
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firſt, to himſelf for liſe ; and in the next place to ſecure x 
| Jointure of 3504 per annum to the plaintiff Jane, with 
remainder of the hole of this eſtate to the firſt and other 
ſons of the marriage in tail male; with remainder over to 
George Willoughby in fee. There was a power reſerved 
to George Willoughby, by the father, to charge the pre- 
miſes either by any deed executed in his life-time, or by 
his laſt will, with 3000 J. for younger children's portions 
which portions are pore of the demands of the | FETs in 
this cauſe, 

Ox the 24th of March 3 a babe was ok in 
purſuance of theſe marriage articles; and the 17th of Auguſt 
1718, which was prior to the making and executing that 
ſettlement, an old mortgage term (to which the eſtate 
was ſubject at the time of the entering into the articles): 
that term was aſſigned over to two truſtees, Shilling and 
Popham, upon an expreſs truſt declared; which was in truſt 
for George Willoughby, his heirs and affigns, to attend 


and wait upon the freehold and inheritance of the pore 


and to be ſubſervient thereto, 

Tus you ſee was an affignment made the 17th of Aug, 
1718. The marriage ſettlement executed in purſuance of 
the articles, was on the 24th of March following. 

Os the 24th of March 1750, George Willoughby, the 
father made his will, and by that he executed his power 
by charging the eſtate with the ſum of 3000 J. for younger 
children's portions; and afterwards the teſtator died, leay- 
ing the plaintiff Jane his widow, Henry his eldeſt ſon, and 
_ three daughters, who are co-plaintiffs, _ a younger {on 
George. 


Tus plaintiff, Jane Winoughby, is intitled, under the 
marriage ſettlement, to a jointure of 3501. a year, The 


defendant, Henry Willoughby, he was tenant in. tail under 

the marriage ſettlement; and, after the death of his father, 

Henry ſuffered a ootimon e and barred the entail; 
951 and 


id he declared the uſes of that recovery to be to truſtees 
their heirs; upon truſt nevertheleſs, and to the uſe of 
ch perſon and perſons, for ſuch eſtate and eſtates as he 
te faid Henry Willoughby ſhould by deed appoint. 

- AFTER he had ſuffered this recovery, he borrows the 
xincipal ſum of 8701. of his mother, and by an appoint- 


pre- Went in purſuance of the deed declaring the uſes of the re- 
Tr by Worery, he limits the eſtate to her for a term of 500 years; 
ions, kt all this time the old term remained in the truſtees, 
is in Whtiling and Popham, to whom it was aſſigned in 1718. 
| On the 15th of June 1752 (which was in point of time 
de inet two years, or a year and nine months, after mak- 
iguſt ig the firſt mortgage), the defendant, Henry, borrowed. 
that o/. of the defendant Crips; and for ſecuring the repay- 
ſtat: vent thereof, made a mortgage of the inheritance to the 
es) : {endant Crips in fee; and by deed Shilling, the ſurviving 
and fuſer in the old term, by the direction of the defendaut 
cruſt Weary Willoughby, affigned that term to the. defendant 
tend exander Boot, to protect m s mortgage of the fee- 
uſes, imple. 

Ir appears in evidence in the cauſe, that previous to 
ug, be taking the mortgage, and expreſsly upon that occaſion, 
e of ps had full notice of the articles on the marriage; and 


wtwithitanding that, there is a covenant from the de- 
kndant Henry in the mortgage-deed, that the premiſes are 
tee from all incumbrances, except an indenture of aſſign- 
nent of the old term to Boot, which is the ſame day, 
ud beſides the term and the meſne aſſignments thereof; 
and tit does not appear that the defendant Crips had any 
tice at all of the mortgage made by the defendant Henry 
Willoughby to the plaintiff his mother. The plaintiff 
hne, the mother, together with the younger ſon, bring 
heir bill td have the benefit of her jointure for a ſale of the 


de money ariſing by ſale to be paid the arrears of that 
hinture and in the next place to raiſe the proviſion for 
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tate ſubject to the jointure of 350/. a year, and out of 
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the younger {pn and daughters, and then to be paid he 
— of 8594. and the other jncumbrances in th 
Tux defendant Crips, who is the puiſne mortgagee, noy 
ſudmits, that the jointure and the proviſion for the daugh 
ters and younger ſon be preferred to him; but inſiſts th 
kis mortgage ſhall be preferred in payment to the plaintif 
Jane's mortgage 3 beeauſe the legal eſtate of the prior ten 
is veſted in the defendant Boot, who is his truſtee, and 
be'ls » purchaſer of it without notice ——— 
What he founds himfelf upon is this principle, that the 
legal eſtate in the term being veſted in a truſtee for hin 
he has both law and equity on his ſide; and the deſendan 
Jane has only equity as againſt the term. 
Two queſtions have been argued at the bar, The fir 
is a general queſtion, and of great conſequence ; Whethe 
this old term, which was veſted in Shilling and Pophan 
having been aſſigned to Shilling and Popham upon an ex 
pres truſt declared (to attend upon the freehold and inhe 
ritance), the defendant Crips would in equity have the be 
nefit of it to protect his mortgage both againſt the join 
ture, the younger children's portions, and the prior mort 
gage; even ſuppoſing he had no notice whether he wou 
have the „ 
againſt them ? 

Tus ſecond queſtion is a nl Whe 
ther the defencant Crips, having full notice of the mar 
riage ſettlement, and the jointure and the portions, an 
conſequently not being intitled to the entire —— 
 nefit of the legal eſtate of the old term, can be prefe 
$0 the plaintiff mrs, Willoughby, even as to bring 
et, Whether he muſt not come in, as to his mortgage only, 
ꝛecording to priority, or as it is in order of time? Theſe 
are the two general queſtions. And as to the firſt, as | 
Rated it, it is this: Whether this term having been af- 


Sgret 10 Billing 'axd Popham upon an expreſs truſt de, 
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cared to attend the inheritance, the defendant Crips would 
Lehnt) have. che benefit of that term to. protect his 
nortgage, both againſt the jointure, the portions, and the 
gior mortgage, ſuppoſing he had no notice? 

THAT depends upon three conſiderations. 

nsr, the nature of a term aſſigned to attend the in- 
efitance, Secondly, What kind of grantee, or owner of 
he jaheritance, is intitled to the protection of ſuch a term? 
nn in other words, in whoſe hands ſuch term ſhould be 
flowed to protect the inheritance? The third is, Againſt 
what eſtate, charge, or incumbrance the protection ariſing 
hom ſuch a term aſſigned to attend the inheritance ſhall 
extend ? 

Tus are the three conſiderations upon which the 
iſt queſtion depends. 

FizsT, What is the nature of a term attendant upon 
the inheritance ? 

Tux attendancy of a term for years upon the inheri 
ance is the creature of a court of equity, invented partly 
note real property, and partly to keep it in a right 
channel, There are two ends anfwered by it; partly ta 
v me 


1 order to this, they have framed diſtinctions between 
lach an attendant term, and a term in groſs. The courts 
of common law can keep out the owner of the fee-ſimple 
b long as the term ſubſiſts ; but as equity always conſiders 
who has the right in conſcience to hold, and upon that 
ground declare one perſon to be a truſtee for another; and 
8 the common law allows the poſſeſſion of tenant for 
ears to be the poſſeſſion of the owner of the freehold; ſo 
this court, where the tenant for years is but a truſtee for 
ſhe owner of the inheritance, will not keep out the cf 
ſue truſt, nor, pari ratione, abſtruct him in any act of ow- 
terſhip, or in ſubjeRing the eſtate to any incumbrance z 
ad therefore ſuch, a term would go acaording to the uſes 

| | Jos 
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or appointments which the owner of the inheritance ſha I T4 
carve out; arid thus the dominion of real N is kept Is bet 
intire. ö 

Oy anette l tact en bes in ms books bebe . 
queen Elizabeth's * hat . for a long term ch 
of years began.” | de fa 
Tux firſt is the aluks of Norfolk's caſe. Before 
that time the law looked upon a long term of years 
with a jealous eye, and laid them under violent preſump- 
tions of fraud, becauſe they tended to deprive. the crown 
cf forfeitures, and the lord of his perquiſites of his te- 
nures; neither would there be any falſifying by a termor, 
But the tenant for years was in che power of the owner of 
Ge freehold till the 21ſt Hen. 8. which enabled them to 
falſify a recovery. Before that, the term was gone by the 
recovery but ſince the alteration of the law by that ſta- 
tute, and the term being by the ſtatute preſerved, this 
Court would r n and _ owe upon this 
a #4 74 0 $i! 

Waarzn a tenn nde in a ſtranger, in truſt for 
the owner of the inheritance, and which, by any truſt ex- 
preisly declared, is attendant upon the inheritance, or 
where it is ſo by the opinion and judgment of this court 
(that is, a truſt by operation of law), this court has ſaid, 
that tae truſt or beneficial intereſt of the term being af- 
| feGed by all ſuch charges as the owner creates touching the 
inheritance (though the law ſays that the term for years 
and the fee-{umple heing in different perſons, they are ſepa- 
rate and diſtinct, and the one not merged in the other), 
yet the beneſicial intereſt in both being in the ſame perſon, N 
equity will unite them for the fake of keeping the pro- ae 
perty entire; therefore if the owner of the inheritance levies Wife 
a fue for conuſans de droit, or ſuffers a recovery, the ule Wh 
of the term foliows that, though a term is not the prope 
ſaqject o. a ſine ot recover. | kin 

re Bot a . Tun ki 
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Tuts doctrine is always allowed to have its full force, 
cept s between the heirs in fee ſimple and in fee tail, owners 
the inheritance, and all claiming under them as volun- 
fore ders (though certain diſtinctions have been mentioned 
erm which are not material now); and in general the rule is 
te ame, whether the truſt of the term be created by ex- 
fore Me declaration, or ariſe by the conſtruction and judg- 
ears ent of this court. 
Leon this ground is the caſe of Tiffin and Tiffin, 
own : Cha. Ca. 49. 55. 1. Vernon. 1. Beſt: and Stamford 
1 Vern. 520. Precedents in Chancery 252. Hayter and 
Bod, 1. Williams 360, Whitchurch and Whitchurch, 
ore the Lords Commiſſioners, 2. Williams 236. Lord 
ad Lady Dudley, Precedents in Chancery, 241. 2d. Cha. 
. 160. upon the cuſtom of the city of London, 

ALL theſe caſes were cited at the bar; I chuſe to put 
hem together without ſtating them, becauſe they all tend 
bproye this general propoſition, That as between the re- 
weſentatives of the owners of the inheritance, or any per- 
in claiming voluntarily under them, this doctrine relating 
v the term's following the inheritance does take place; 
nalltheſe caſes the court conſiders the truſt as annexed to 
de inheritance, though the legal intereſt is ſeparated (elſe 


ſaid, i would be merged). This gives the court an oppor- 
ga. uuity to make uſe of the term as a guard for the owner of 
o the ir inheritance againſt meſne conveyances (which weuld 
years Wſtrry the fee at common law), and decrees it to the per- 


bn who was owner of the legal and equicable inheritance 


her), Wſmanft ſuch incumbrances as he ought not to be affected 
r{on, ¶ ich in conſcience. And in order to do this, this court 


ten difannexes the truſt of the term from the ſtrict legal 
ke; but {til} it is in ſupport of right, and that which is 
wa fide, | 

Tars brings me to the ſecond conſideration; What 
nd of grantee, or owner of the inheritance, is intitled in 
is court to the protection of the term aſſigned? or, in 
otacr 
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other words, — . 
pretect the inheritaneee? 
F an n s 
of ſuch a term to protect his inheritance, e 
chaſer for à price paid, or for a valuable conſideration 
he muſt be a purchaſer bond fide, not affected with fray 
or colluſion, and a purchaſer without notice of the pric 
incumbrance, charge or conveyance; for notice mak 
him fraudulent. And here I do take in all perſons claim 
ing under marriage-ſettlements z they. are purchaſers. 
Ir ſuch purchaſer has no notice of the meſne incum 
brance, and happens to take a defective conveyance « 
the inheritance (defective either by reaſon of a prior ec 
Veyance, charge or incumbrance, or othtrwiſe), and 
takes an aſſignment of a term to a truſtee in truſt fol 
hunſelf, or has the term aſſigned to himſelf and the inhe- 
rizance to a truſtee, in both theſe cafes he ſhall have the 
benefit of the term to protect him; that is, he may make 
uſe of the legal eſtate of the term to defend his poſſeſſion 
or, if he has loſt the poſſeſſion, he may make uſe of it u 
recover that poſſeſſion at common law, notwi notwithſta ding 
his adverſary has at law the ſtrict title: That made me 
ſay, that the court often diſannexes the truſt of the term 
from the fee, and ſtill they do it in ſupport of right. If: 
man that has paid a fair price for his land has acquired . 
an eſtate which the law will ſupport, if he has got a p tf 
by which he can at law ſecure himſelf, there is no groun 
in equity or conſcienee to take it from him. tyre 
Tus is the meaning of the rule, That where a man haf 
wor 
tot! 
Wh. 


. both law and equity on his ſide, he ſhall not be hurt in 2 
Goort of equity. 
Ir was once doubted, when a term was reſted in a 
third x peri>n, who ſhould be allowed the benefit of it in 
equity, for whom che ftranger ſhould be a truſtee. The * 
rue is, 234 * «1 gempory potius et jure. 
ha | Lord 1 
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ved t LokD Cowyrx lays it down to be a rule, that where 2. Vern, 599. 
an is a purchaſer for a valuable conſideration without 
ee, he ſhall not be annoyed in this court; not only 
re he has the prior legal eftate, but where he has a 
ter right to call for the legal eſtate than his 27 Pf 
ſerefore diſmiſſed his bill. 

fzze I muſt obſerve, that he muſt have a better right 
all for an aſſignment of the legal eſtate; and I co it 
the fake of the uſe I ſhall make of it by and by, 

Tus third conſideration is, Againft what eſtates, charges 
ncumbrances, the protection ariſing from ſuch attendant 
u ſhall extend? The anſwer to this queſtion may be 
j down” very general againſt all eftates, charges and 
wnbrances, created or introduced between the raiſing of 
or here I deſire it may be underſtood, that I take in 
the qualifications or requiſites before laid down: that 
re ſhould be a valuable conſideration ; that he ſhould be 
fue; and that there ſhould be an entire fairneſs in the 
chaſe, unaffected by notice expreſs or implied, and 
ing the firſt and beſt right to call for the legal eſtate of 
term. \ 

Att theſe muſt concur to warrant this protection, 
terwiſe he cannot have it. 

Hex feveral diſtinctions were attempted, 

th, Tnar this will be ſo where the old term is ſtand- 
; out in the original mortgagee or grantee of it, or his 
trcſentatives, and never affigned upon an expreſs truſt 
attend the inheritance ; but that where it is aſſigned 
an an expreſs. truſt, there it will attend the firſt limita- 
ket of the inheritance and all eftates ariſing out of it; 
$ here, the uſes of the marriage-ſettlement ; and the ſub- 


quent purchaſer, without ape, gains no benefit 

bom it, 

6 u. WrpzRE it is o afigned to attend the inherltznce, 

A decomes ſo azinexed that it eanad be ſevered from it. 
 TrHarT 
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Tuna where it ſo remains i in the original mortgagt 
never aligned, there no purchaſer or mortgagee tali gent 
an aſſignment can gain a benefit by it; but where it t 
ſo aſſigned, it ſhall not be ſevered from it. 1700 
Tunis was an attempt to eſtabliſn a diſtinction betwee 
an expreſs declared truſt, and a truſt ariſing by conſtruc 
tion, or the judgment of a court of equity. 

THERE was no authority or precedent cited to warrar 
this diſtinction; the only caſe wherein any thing of th 
nature appears, is to the contrary, in Equity Caſe 
Abridged, 355, Oxwell and Brockett. How authentic 
is, I cannot ſay: I do not find it reported in any ot 
book, and the decree is not entered in the Regiſter's boom 
the minutes are ſo imperfect, that nothing material can k 
collected from them, except that there was a morteay 
term aſſigned to attend the inheritance, | * - a 

err 375 
preſsly aſſigned to attend the inheritance, that is notice i 1 
a purchaſer that there are thoſe limitations of the inheri 
tance to be protected by it; and if fo, the purchaſer tak + 
the aſſignment with notice of the limitations. 

I TAKz this to be a miſtake; ſuch an aſſignment t 
attend the inheritance is notice of nothing but that there i 5 
an inheritance to be protected and attending it; but it b L N 
no means implies that the inheritance is bound by ſpeci 
limitations; for a ſatisfied term is often aſſigned to attend 
the inheritance in fee ſimple as well as in fee tail, ani 
eſtates carved out by particular uſes and limitations: fuel 
aſſignment, therefore, gives notice to a. purchaſer of nc 


ming but what he had notice of by having the deeds rf. 
ing ee god. in. theſe caſes in dha-famg, » i ot 


the truſt is expreſs or implied. © + 

IxDEED, if the truſt is to attend, the Wee * 
mited and appointed by ſuch a deed, or to protect the uſes a 
ſuch a ſettlement (and I have ſeen a great man inſtance 


of ſuch deeds —— ſettlements), in that caſe i 


certain! 


— * 
* 
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Winly will be notice of the deed or ſettlement, and con- 
Er of all the uſes in it, and a purchaſer would be 
and to find them out at his peril. 
look upon this to have been the ground of ho ge- 
ml application of this doctrine. | 
adly, Ir was argued, that a term aſſigned to attend the 
tance is ſo connected with the inheritance, that it 
Igo along with all the eſtates for valuable conſideration: 
ut wherever a new conveyance is made, the truſt of 
erm will immediately follow, and the truſtee will bz 
truſtee for the new uſes: that ſo it was upon the mort- 
ve made to the plaintiff mrs. Willoughby, by the de- 
want her ſon, and the term being in Shilling could not 
n 
A that it will be fo againſt th2 grantor in the 
baveyance and his heirs, and al claiming under him as 
lunteers; ſo where the owner creates new uſes or in- 
umbrances, or new charges, as judgments or ſtatutes 
kyle, the truſt of an attendant term is affected with it in 
te manner as the inheritance againſt the grantor and his 
kr, and a purchaſer or incumbrancer ſhall have the be- 
ſefit of it: but wherever a purchaſer comes in without 
mice, with the qualifications I have mentioned, and gets 
n afgnment, he comes in in a different degree. As he 
is not only paid the value for the land, but got the law 
@ his ſide, , how can a court of equity take it from him, 
Aout contradicting all their rules? Thus a ſubſequent 
chaſer, having no notice, will ſtand againſt the ſirſt, 
in the common caſe, 

THERE is a third objection: : That this is ſevering the 
truſt of the inheritance from the term, leaving the title of 
be inheritance to go one way, and the truſt of the term 
mother way; and that it is not in the power of the owner 
ſos ade inheritance, after the firſt conveyance, nor of. the 
* nultee, to ſever them. In anſwer to this objection, it is 
wy not neceſſary here to enter into a diſcuſſion of all the caſes 


© SS 
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tendant upon the inheritance may be difatinexed again 
and turned into a term in groſs; it certainly may be don 
at any time by the owner of the inheritance ; and it wa 
ſo admitted by ſerjeant Maynard, in his argument in tt 
duke of Norfolk's caſe. It may be made to become 
tetm in groſs upon a contingency, as often as it | 
HxRR is no ſeverance in this cafe. Crips claims th 
term as attendant upon the inheritance in him. 

In this court, had he come in without notice, he woul 
have been conſidered as a purchaſer quad the mortgage 
Though he took a deſective title to the inheritance of th 


nad, "yur" it is "what ho fairly bought, and he may pre 
rect it. 


Ir the argument was to prevail, it would prevent ever 
mortgagee or purchaſer who has an affignment of a 
attendant term, from making uſe of it to protect hi 

Tuis argument was enforced by ſaying, that it woul 
be putting it in the power of the truſtee to prefer whic 
purchaſer he pleaſes, by aſſigning the term over; and tha 
he can no more do it than a truſtee appointed to preſerve 
contingent remainders can aſſent to the deſtrudtion o 
them. 
Tuxsx are both alike; and I take this to be upon the 
fame footing as a truſt to preſerve contingent remainde 
If ſuch a truſtee had joined in a conveyance to a purchaſet 
for a valuable conſideration, and the purchaſer has eithe 
expreſs or implied notice of that truſt, the purchaſer i 
affected with the truſt to preſerve contingent eftates, anc 
ſhall be decreed to reconvey the eſtate to the old uſes 
it was ſo agreed in the caſe of Manſell and Manſell. Bu 
if the purchaſer comes in bond fide, and has no notice ol 
the truſt, he ſhall Tetain the eſtate, and then the truſtee 
muſt make ſatisfactiom for his breach of truſt. 
| ” sr 
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. JusT the ſame reaſon holds if a puiſne purchaſer has no- 
ice of the term aſſigned, &c. he can never avail himſelf of 
n alignment of the term, but the court will decree it to 
te reconveyed, If he had no notice, the purchaſer or 
portgagee muſt retain the eſtate; but if the truſtee, who 
jned in the afſigument, had notice of ſuch a term aſſigned, 
&c, the purchaſer or mortgagee is in conſcience affected 
by the truſt, It was a breach of truſt in him, and he 
ght to be decreed to make ſatisfaction ; and this is what 
equity would demand. 

Bur to go = ſtep farther, and ſee to what extent this 
brine goes. It would make an aſſignment of a term ta 

z purchaſer's truſtee of his own naming in effect to pro- 
et him againſt nothing. 

THERE are, from the attendancy of the term on the 
ke, incumbrances made, or charges created, upoh the in- 
teritance for valuable conſideration that immediately draws 
lier it every charge of the truſt term, If therefore a 
purchaſer takes it ſtill bound by that derivative truſt, 
a purchaſer can never be fafe : whether he has notice or 
not is nothing to the purpoſe ; by this doctrine the eſtate 
$ totally open to all prior incumbrances in the one cale, 
is well as the other. 

Ir was faid to be a general rule for conveyances upon 
purchaſes or ſettlements, where they found an old term 
afigned upon an expreſs truſt to attend the inheritance, not 
b diſturb it, or take an aſſignment to a new Butter * 
ey upon it as it ood, 

IHave enquired of a very learned and eminent convey- 
nter, and cannot find there has been any ſuch genera} 
ule ; if there had, I cannot think it would have been 
katerial, as this. caſe is circumſtanced. Dr 0 
10 ls it true, that mr. Ward is known to have Saad 
de his opinion, and that he took it to be ſo. How far he 
pattiſed in that manner does not appear. If he did fo, it 
yould not make a general rule. In reducing the practice 

Vox, I, B b to 
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to reaſon, it muſt be-taken with diſt inctions. Where an 


. . | 
old term is affigned upon an expreſs truſt to attend and wait * 
upon the inheritance, as ſettled by ſuch a deed, or to the quenc 


uſes contained in ſuch a ſettlement deſcribed, or referred to 


particularly, and the conveyancer employed is fatisfied that by the 
the uſes were never barred till the purchaſe deed, he may 


fafely rely upon it, becauſe the aſſignment carries with it th 
notice of the old uſes ; and ſo his title is clear. Ty 
AnD where the aſſignment is generally to attend tie ect 
inheritance, he may, perhaps, rely on the old truſtee ſafely, win 
eſpecially in the caſe of a purchaſe or mortgage, where the em 
title-deeds are always taken along with the new deed ; fur if * 
he has the creation or aſſignment of the term in his own 2 
hands, no uſe can be made of it againſt him. 1. 
Sucn inſtances as theſe account for the practice, but ally 
cannot conſtitute a general rule. M 
Mucn has been ſaid at the bar of the 3 and incon- M legal 
venience to ſetile ments by this means; but the inconve- s cit 
niences ariſing on the other hand break in upon the rule of Wh for t! 
equity. Ix 
THaAT a purchaſer for a valuable 8 ſhall not WM mor! 
be hurt in equity, or have his ſecurity at law taken from C 
him, put them in the balance againſt theſe arguments, and iſ be] 
they will be found much to outweigh them. no r 
TuEs rules in equity are analogous to ſeveral rules of rem: 
the common law—of collateral warranty, non-claim, g 
diſcents which take away entries; which rules are only lf 
contrivances to quiet poſſeſſions in people. vor 
1 For theſe reaſons I am clearly of opinion, upon the firlt eg 
point, that the defendant Crips, the mortgagee, would have Wi atr 
been intitled to the protection of the term, both againſt the Wi the 
„ eee no notice oi in 
the ſettlement, | An 
+ I 8HALL * to Gi an 19 for Hvielling fo long Jel 


upon this part of the argument, as the decree will not turn 49: 
8 8 upon 
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jon this point. But this matter has been ſo much labour- 
dat the bar, and appeared to me to be of ſo much conſe- 
wence to titles, that I thought it neceſſary my opinion 
hould be known, that the court might not be underſtood, 
their ſilence, to countenance theſe diſtinctions. 

Tus ſecond point is a particular point, and ariſes upon 
te circumſtances of this caſe. 

Taz ſecond queſtion is, Whether mr. Crips, having 
notice of the ſettlement, but not of the mortgage, to mrs. 
Willoughby, is not entitled to have the benefit of the old 
term ; whether he can be preferred to mrs. Willoughby, 
wen in reſpect to her wi or, whether he mutt 
come in according to priority ? 

I am of opinion, that the defendant_ Crips muſt come in 
mly according to his priority in order of time, 

My reaſons are two. In the firſt place, he has not the 
on- keal eſtate in the term in himſelf; nor has he, as this caſe 
ve- Ws circumſtanced, the beſt or moſt preferable right to call 
> of r that eſtate. 

In the ſecond place, I cannot ſay that he took his 
not i mortgage clearly and bond fide in this caſe. 
om Coxsin ER how the right would have food as between 
and Wi the plaintiff and the defendant Crips, in caſe there had been 
no new aſſignment of the term, but the legal eſtate had 

of remained in Shilling, the ſurviving truſtee in the firſt 
um, Wl iligument, 
only In that caſe it is moſt plain, that mrs, Willoughby's 

\ mortgage would have been preferred; for whenever the 
firſt WY legal eſtate ſtands out either in a prior incumbrancer, or in 
have i a truſtee, as againſt whom a puiſne incumbrancer has not 
| de beſt right to call for the protection of it, the whole is 
In equity; and then, qui prior ęſt in tempore potior in jure. 
And this laſt point is expreſsly determined by fir Joſeph 
Jekyll, in Brace and ducheſs of er 2. Wu 
$91. | 
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Ix that caſe it appeared, that a puiſne incumbrancer 
bought i in a prior mortgage, in order to unite that mortgage 
and his own, and gain a preference of an intervening 
mortgage. But it -appearing, that there was a mortgage 
prior to that which he took in, the Court clearly held, that 
the puiſae incumbrancer, where he had not the legal eſtate, 
would there have no advantage of this mortgage. But 
where the legal eſtate is ſtanding out, the incumbrancers 
muſt be paid according to the priority of their mortgagees, 

THis is the caſe where the legal eſtate is ſtanding out ; 
but it muſt be underſtood ſubject to lord Cowper's qualifi- 
cation, ſo ſtanding out that the puiſne incumbrancer has 
not the better or more preferable right to call for the legal 
eſtate. 

THAT mr. Crips has not here; for he having full 
notice of the marriage ſettlement before he took his 
mortgage, the plaintiff mrs. Willoughby has the preferable 
right, even as againſt the defendant Boot, to call for the 
legal eftate in the term to protect her jointure ſhe may call 
for it to be aſſigned to a new truſtee in truſt for herſelf, 


This brings the whole into equity, and ſubjects the caſe to 


that general rule, gui prior eff in tempore potior in jure. 
Sux might compel the defendant Crips to redeem her in 
reſpect of the arrears of her jointure incurred, and then he 
muſt redeem her entirely; and this is by no means ſo ſtrong 
an extenſion of equity as the tacking a third mortgage to a 
firſt mortgage in order to ſqueeze out a ſecond, becauſe 
it goes only to the preſervation of the plaintiff's clear 
priority, which ſhe had e by having the firſt mort- 
gage. 
lx the ſecond place, I think this point is materially 
corroborated againſt the defendant. In that the defendant 
did not take his mortgage bong fide, it appears to me, that he 
aimed at gaining an unfair advantage agaiaſt mrs. Wil- 
leughby. He had full notice of her ſettlement ; he knew 
well theſe to be incumbrances upon the eſtate; and yet in 
contradiction 
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contradiction to this, and with his eyes open, he takes an 


ncer 

Sage ¶ apteſs covenant in his mortgage deed, that the premiſes 
ung ere free from all incumbrances except the aſſignment of 
age ¶ ¶ de old term to Boot, and the meſne aſſignments thereof. 
chat i Tars is plain, that he intended to conceal that full 
tate, wtice- he had of the marriage ſettlement ; and in 


enſequence of that he has not admitted that he had notice 
o that ſettlement by his anſwer, but puts the plaintiff upon 
woof of it; and now it comes out, that it appears to have 
teen fully ſtated, in a caſe that was laid before his own 
counſel, previous to the lending the money. 

Tuls was againſt conſcience ; and it was a bad and an 
ndiredt intention againſt mrs. Willoughby's ſecurities, 
For theſe reaſons, I am of opinion, that the defendant 


full 
his Caps wants and ſtands diveſted of two ingredients neceſſary 
ble v intitle himſelf in equity to the protection of the old 


the em againſt the plaintiff mrs. Willoughby. He is not 
call dearly a bond fide purchaſer, nor has he the firſt and beſt 
ell. night to call for the legal eſtate. Therefore he can come 
h only according to the order of time, which is poſterior to 
thejointure, the portions, and the plaintiff mrs. Willough- 
dy's mortgage. 


MINUTES OF 'THE DECREE. 


LET it be referred to the maſter to take an account of 
what is due to the plaintiff mrs. Willoughby for the arrcars 
ef her jointure of 3501, a-year, purſuant to her marriage- 
articles and ſettlement; and let the maſter likewiſe take an 
account of what is due to the plaintiff George Willoughby, 
the younger fon, and the plaintiffs the daughters, for prin- 
cipal and intereſt of their reſpective portions, charged upon 
the premiſes in queſtion, by virtue of the ſaid marriage- 
kttlement and their father's will; and let the maſter 
likewiſe take an account of what is due for principal and 
intereſt upon the mortgage to the plaintiff Jane Willoughby, 
and upon the mottgage to the defendant Jeffry Crips, and 
B b 3 tax 
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tax both of them their coſts in reſpect of their mortgage 
and let the whole-eſtate be fold (ſubject to the Jointure of the 
defendant Jane, unleſsſhe accepts an equivalent in licu there 


of; and if ſhe does accept ſuch equivalent, then let the ma. REA 


ſet a value upon it, and let that be paid in the firſt place out ＋ 
of the monies ariſing by the fale) to the beſt purchaſer o 71 
purchaſers that can be got for the ſame, with the approbation * 


of the matter, and all parties are to join and indorſe deeds, 
&c.; and let the maſter take an account of the rents and 
profits of the eſtate in queſtion, which have accrued ſince 
the death of mr. Willoughby, received by the plaintiff 
Willoughby the widow, or any other perſon by her order or 
for her uſe; and let that be applied, in the firſt place, to keep 
down che arrears of her jointure, and, in the next place, to 
keep down the intereſt upon her incumbrance; and the 
money ariſing by fale of the real eſtate is to be applied, in 
the firſt place, in payment of what ſhall remain due to the 
plaintiff Jane Willoughby for the arrears of her jointure, 
and, in the next place, in payment of what ſhall be founddue 
to the plaintiff George Willoughby, and the defend: WW x1 
Martha Willoughby, and the defendants Anthony Pye and 
Eſizabeth his wife, and Thomas Young and Jane his wite, 
for the portions of the ſaid plaintiff George, and of the ſaid 
Elizabeth, Jane, and Martha, and, in the next place, in 
payment of what ſh:ll rem. in due to the plaintiff Jane, the 
widow, upon her mortgage, for principal, intereſt, and coſts, 
and, in the laſt place, in payment of what ſhall be found due 
to the defendant Crips upon his mortgage; and if there be 
any ſurplus of the money ariſing by ſuch ſale, let that be paid 
to the defendant Henry W illoughby; let all parties produce 
all books, &c. and be examined upon interrogatories before 
tac maſter; and Jet all parties have their coſts to this time 
{ except ſuch colts as have already been given) out of the 
eſtate ; and reſerve the conſideration of ſubſequent coſts, and 
all jurther directions, till after the maſter has made his 
TeEpuort. 
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WADING ON THE LAW OF USES, by Ser jEARt 
CARTHEW, at the New Inx, in MicyAaELMAs 
TERM, the THIRD of WILLIAM and MARY, when 
he was DEPUTY READER for the Mipprz TEMPLE. 
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THE CASE: 


r or 4 SEISED in fee, conveys land to the uſe, &c. cove- | 

* nants to ſtand Teiſed to the uſe of E. then wife to 
IS. for her life, and aſter her death to the uſe of B. his 
bn, in fee. FJ. S. the huſband, refuſes to accept the uſe 
imited for his wife. Afterwards there is a general ſen- 
tnce of divorce between the ſaid huſband and wife, and 
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ure, be takes another huſband, viz. J. M and he enters into 
due he land in right of his wife; and afterwards the ſentence 
datt 


Edivorce is repealed. Then enters J. S. the firſt huſ- 


and nd, and A. enters upon him, and J. F. brings an afliſe, 
vie, PoinTs, 1: IF the huſband's refuſal to accept the uſe 
ſaid © didextinguiſh, or only ſuſpend, the right of 
„ in the wife ? 

„the 2. SUePosING the refuſal did only ſuſpend 
ofts, the right of his wife, then if J. S. the firſt 
due huſband (after the ſentence of divorce re- 
e be pealed) in right enters, notwithſtanding 
paid his firſt refuſal ? 

luce Ir may not be impertinent, nor unprofitable, if I pre- 
fore nie omewhat touching the nature of a conveyance in ge- 
time teral, and diſtinguiſh between the quality of {ſeveral ſorts 
the Wie them, and particularly of that by way of covenant to 
* ſtand ſeiſed, and ſhew the difference of their ſeveral opera- 


uns, in law; as alſo what alterations the ſtatutes have 
made on the common law in this matter. 
Vor. L G C Tus 


Feoffment. 


Leaſe and re» 


READING ON THE LAW OF USES, BY SERJ, CARTHEW, 


Tux nature of a conveyance is this: It is an inſtrument 
ordained by the law whereby to transfer one man's right to 
another according to the tenor of the contract between 
them, and remains an evidence of the contract to * 
terity. 

AnD of theſe there are ſeveral ſorts, whoſe operations 
are different, but all agree in the ſame end, viz. in con- 
veying a right or property from the vender to the pur- 
chaſer. 

Tut moſt worthy at common law is a feoffment; which, 
for its public execution by livery and ſeiſin upon the land, 
had ever the beſt eſteem at common law, becauſe the 
matter of the conveyance was of itſelf a general notice of 
the change of ownerſhip, whereby many inconveniencies, 
touching the tenancy of the freehold, in real actions, were 
prevented. 

Tx1s fort of conveyance has two diſtin operations. 
AND this diverſity accrues with reſpect to the conſider- 
ation; for on a feoffment without conſideration, the feof- 
fee at common Jaw, after the ſtatute of Quia Emptores, 
Dyer 146. b. had the eſtate in law, but the feoffor the uſe 
and equity to all the profits, as a reſulting truſt, By 
27. Hen. 8. c. 8. the poſſeſſion is transferred to the reſult- 
ing uſe, ſo that now ſuch feoffee takes nothing ; for the 
whole eſtate in the land, the ſame inſtant it paſſeth to ſuch 
feoffee, reſults from him back to the feoffor, for want of 2 
conſideration meritorious in law. But by a feoffment on 

ood conſideration, the legal eſtate, with uſe, paſſes en- 
tirely to the feoffee, and nothing reſults back again; 
whereby you lee the diverſity i in operation, and its oc- 
caſion. 

Tux next ſpecific conveyance I ſhall take notice of is, 
a leaſe and releaſe ; of which there are two forts; one, pro- 
perly; the other, improperly, 
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"THAT properly fo called is a conveyance at common 
ta; nothing paſſeth by this releaſe, unleG the leſſor i 
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in Actual poſſeſſion of the lands at the time of making the 
releaſe, becauſe it wants matter to enure upon; therefore 
areleaſe of right to a perion who hath but an intereſſe ter- 
nini, is void. 

THe leaſe and releaſe, aprojncly fo (EW? is that 
which is generally made uſe of at this day, and is a com- 
pound conveyance, made up part by the common law, 
and part by ſtatute: 27. Hen. 8. which gave birth to this 
fort. of conveyance, for that, before that ftatute, there was 
no ſuch conveyance in the manner it is now made ule of; 
for now upon releaſe to a perſon who at that time hath no 
other eſtate in the land but only by operation of law, and 
that which is now called the leaſe, is no other but a bar- 
gain and ſale of the lands for a term; and this muſt be 
expreſſed to be made for a conſideration of money, or no 
uz will ariſe to the bargainee; and if no uſe ariſeth, no 
| poſſeſſion ariſeth, or is transferred by the ſtatute of uſes, 
er- and conſequently the releaſe is void; but if there be con- 
of. ſideration money, that raiſeth a uſe to the bargainee dur- 
ig the term, and the ſtatute executes the poſſeſſion during 
uſe the term to the uſe: and by this operation of the ſtatute, 
By the bargainee has ſuch a poſſeſſion of his term, that he is 
t- capable to accept a releaſe, w by the common law, he 
the was not. 
ich ' ANOTHER fort of conveyance is 4 bargain and ſale, Bargain and ſale} 
fa which is a complete conveyance of itſelf, ſufficient to paſs 
on the greateſt eſtate without a releaſe or any other deed; but 
n- the conſideration muſt be money, and no other conſidera- 
n; tion will raiſe a uſe by this ſont of conveyance. 

c- THERE is a difference between a bargain and dale of 2 

term, and a freehold, as to the circumſtances requiſite to 
I, the execution of the uſe; for the uſe of the term is raiſed 
nud executed in the bargainee upon delivery of the deed: 

but in the laſt, the uſe of the freehold is not executed in 
27 tie bargainee till after inrollment of the deed of bargain 
aua Gale; and this muſt be done within ſix months after the 
Cc2 delivery 
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READING ON THE LAW OF Us ES, BY SER. CARTHf x, 


delivery of it,. or all is void; and this is reftrained by 
21. Hen. 8. c. 16. But a bargain and fale of a term only eld in 
is adjudged out of the meaning of the ſtatute, therefore vie, 
adjudged not to be inrolled. 

A BARGAIN and fale was at common law, but then 
the operation of it was thus: It being for the conſideration 
of money, a uſe did ariſe by force of that conſideration to 
the bargainee, and he had the equity for the profits; but 
the legal eſtate remained ſtill. in the bargainor ; ſo there 
was at common law this diverſity in its operation of a har. 


gain and ſale with conſideration, and a feoffment without T. 
conſideration: in the firſt caſe the uſe paſſeth, but the WW conſi 
eſtate remaineth behind; but in the laſt, the eſtate paſſeth H 
and uſe remained; but now, by the ſtatute of uſes, they WM tis d 
are executed in both caſes, and the legal eſtate thereby WW ind 
annexed to the uſe, | | dug 
-T HERE is another ſort of conveyance, that is, by way to r: 
of covenant to ſtand ſeiſed, whereon our preſent queſtion WW ""y 
ariſeth ; and this I take to be the moſt critical conveyance 1 
of all, and not adviſeable to be made uſe of except very ui 
well underſtood. - te 
1ſt. Oksxxvx, that this is no common law convevance, ¶ me: 
for its operations depend on the ſtatute of uſes. he 


2d. THERE is but one conſideration in the law which Wil ©? 

is proper and effectual in this ſort of conveyance, and this Wi but 
is the conſideration of blood; and in a bargain and fale WW 

none but money y and if either of theſe conſiderations are Wi bei 
miſapplied, the whole conveyance is void. And in a con- for 
veyance by way of covenant to ſtand ſeiſed, no uſe wil 

ariſe to any man unleſs he is privy to the (conſideration, 
though he be a party to the deed; for if he be a ſtranger 

to the blood of the covenantor, he is not within the con- 
ſideration, though he be a party to the deed, and the con- 
ſideration muſt raiſe the uſe ; then the conſideration failing, 
the uſe muſt fail: therefore, in Dyer 374. b. the con- 
ſideration, being his baſtard ſon, was held inſufficient; na), 


In 
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n Yelv. 51. the conſideration of his ſon's marriage was 
keld inſuffi cĩient to raiſe a uſe in her, who was to be the ſon's 
wife, becauſe ſhe was at that time a ſtranger to the blood of 
the covenantor, foraſmuch as ſne is one with the blood of 
her huſband ; and this I take to be the better opinion. 
HENCE obſerve, that from this conveyance no remain- 
fer can be limited to a ſtranger in blood, as in other 
conveyances z for this is a peculiar conveyance, and may 
properly be termed a family conveyance, for it is only 
reedful among relations. 

THEsE things being laid down, we may now better 
conſider the difficulties of them in our preſent caſe. 

HERE the father covenants to ſtand ſeiſed to the uſe of 
his daughter for life, and after her death to his ſon in fee; 
nd it has been adjudged, that the very naming the party 
daughter or ſon, implies a conſideration of blood ſufficient 
to raiſe uſes purſuant to the deed. Mo. 175, 176. Cre 
mg and Scudamore. | 

THEN the conſideration in our caſe is ſufficient ; fo that 


f uſe is raiſed by the deed, and executed to the daughter by - 


the ſtatute of uſes; ſo that ſhe was, by operation of law, im- 
nediately completely ſeiſed, and her huſband in her right, till 
te diſſented. The conſequence is, that by his refuſal to ac- 
cept the eſtate and uſe, they were again diveſted from the 
huſband and wife; for the huſband has the abſolute com- 
mand of all the wife's eſtate during coverture; and that 
being in his power, it cannot be that any man ſhould be 
forced to take an eſtate againſt his will, | 

Bur the difficulty is, Whether the diveſting ſhall work 
n extinguiſhment of the uſes, or only a ſuſpenſion during 
coverture ? 

As to this, it ſeems a hardſhip that the huſband ſhould 
have ſuch a power abſolutely to defeat the freehold of the 
wife. To be ſure, he has no ſuch power directly over any 
eltate of freehold which was veſted in the wife at the time 
ck her! intermarriage; fay if he aliens ſuch during coverture, 

Cc3 the 
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the wife, after his death, at common law, has her action 
cui in vita, and her heirs ne cui in vita; but now, by the 
ſtatute 28. Hen. 8. c. 32. ſhe and her heirs may enter and 
defeat the huſband's alienation, But our caſe is an eſtate 
not veſted in the wife at the time of her intermarriage, but 
the feme is ſub potgſtate viri at and before the limitation ef 
the uſe; ſo not like the other caſe, where the eſtate and 
wife come together; for there the eſtate being veſted, and 
once abſolutely in the power of the wife, the law takes care 
to preſerve that right of freehold to the wiſe aſter the death 
of her huſband, in the fame plight as was before her inter- 
marriage, unleſs ſhe herſelf be acceſlary to the contrary. 

No'Tw1THSTANDING, a woman, when ſhe intermarries, 
fuffers all power and will to the huſband, and the marriage 
is, as it were, a general warrant of attorney, ad luc rand. 
vel ad perdend. in all her concerns whatſoever, during 
coverture. 4. Co. 60. it was not only adjudged that the 
wife could not make a will, but that the intermarriage has 
revoked her will which ſhe had made before, becauſe on 
ber intermarriage her will was not her own but her 
huſband” 8. 

Tux ſhe cannot complain if the huſband prevents 
any benefit which might come to her, for it 1s herſelf 
alone that has given him the power z et volenti non ft 
injuria. 

So then, in this caſe, the wife being under the power 
of her huſband, he, by refuſing to accept the uſe, incapa- 
citates the wife to take, or at leaſt to hold it; for her 
will is not her own, and ſhe cannot, without him, aſſent or 
agree thereunto, 2. Hen, 7. 15. agreed, and ſo is the 
law, that a feme covert cannot be executrix to a ſtranger 
without the conſent of the huſband, 27, Hen. 7.35 held, 
and ſo is the law, that a feme covert cannot diſſeiſe neither 
to her own nor her huſband's uſe without his aſſent ; but 
that, notwithſtanding. the entry of the feme covert, the 


eſtate 
* 
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cate remained where it was before, and nothing gained 
to her or her huſband. 

THESE inſtances ſhew the aſſent of the huſband is ab- 
flutely neceſſary to enable the wife to take any thing. 
On the other hand, in ſome caſes, the negligence of the 
huſband may entirely defeat the whole eſtate of the wife 
$ if the huſband of a wife, feoffee or leſſee upon condition, 
als to perform that condition, the whole eſtate is forfeited, 
and not for the huſband's life only, as was adjudged 
20. Hen. 6. 28. But if the huſband diſclaims all right to 
[= the wife's land in an avowry or quid juris clamat, that 
t ſhall forfeit but for his own life; yet if the huſband ceaſe 
81 to pay rent for two years to the lord of the fee, the lord 
ge ſhall have a ceſſauit. N. B. 193. The effect of which is, 
d. zforfeiture of the whole eſtate. Plowd. 364. b. 20. Hen. 6. 
10 . Nay, in ſome caſe, the aſſent of the huſband may 
he prejudice the wife. Dy. 159. Huſband and wife join in a 
a laſe for years of wife's land, rendering a ſmall rent; then 
In tie huſband forthwith dies, and the wife, before the day of 
er payment, takes a ſecond huſband, who accepts the rent; 

then the ſecond huſband dies: it was held, that the wife 
its could not avoid this leaſe, becauſe ſhe was concluded by 
elf ber ſecond huſband's accepting the rent. 
fit HzreBY we ſee that the freehold eſtates of the wife are 
nightily ſubject to the huſband's will, and may be preju- 
<r ll diced and ſometimes determined and deſtroyed by the neg- 
a lgence, misfeaſance, agreement or diſagreement. of the 
er tuſband, - 
. Now, if our caſe had been by way of feoffment, that is, 
he if the feme covert had been enfeoffed by her father, and 
WY very and ſeiſin had, and afterward the buſband had diſ- 
ente, I think it clear that the wife's right ſhould have 
deen totally defeated; for the livery being defeated by the 
8 buſband's diſagreement, the eſtate which depended on that 
lvery-muiſt, of conſequence, be extinguiſhed; for without 
1 could accrue to the wife, and a new 
C 04 livery 
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* very is a new feoffment. But there is a diverſity in this 
caſe; for if the feoftment to the feme covert were by deed, 
a bare diſagreement by the huſband in pars could not di- 
veſt it; but his diſſent muſt be a diſclaimer, or ſome action 
upon record, otherwiſe on a parol feoffment, which con. 
fiſts merely in livery, for then a parol diſſent of the huſband 
is ſufficient to defeat it. 

Now, in our caſe, the feme covert takes not by livery, 
dr any act of the common law, but merely by operation of 
the ſtatute of uſes; fo that I take the huſband's diſagree- 
ment in pais to be ſufficient to diveſt the uſes, becauſe it 


is but a uſe which, by effect of law, ſprings from the origi. 
nal eſtate of the covenantor. 


Av ſuch ſpringing uſes may ariſe 1 fall upon con- T 
tingencies, becauſe, they are. but the ſeveral offsprings of gf th 
the ſeparate and ſeveral conſiderations whereto their birth WW itelf 
is incident; ſo that at the time the conſideration takes on 
place, then the uſe ſprings up to the party, and not be. thing 
fore; and hereby ſeveral eſtates limited by way of uſe, by A 
way of covenant to ſtand ſeiſed, may take effect, ſome at Wi the « 
one time, ſome at another; as in a cafe where the father WW dig 
covenants to ſtand ſeiſed to the uſe of his daughter for life, WW nece 
and after her death to his ſon-in-law, | take 
Hex, during the daughter's life, no uſe ariſeth to the ſon Wi ture 
but that is in expectancy on her death; and if the huſband's cuir 
difagreement ſhould amount to an extinguiſhment on her T 
part, yet the ſon can have nothing till after her death; WW brit 
becauſe this ſort of conveyance does not operate by way of hat 
tranſmutation of poſſeſſion, but by way of a uſe ſpring- pure 
ing out of the old eſtate; and this poſſeſſion remains with Wi "8: 


the covenantor till the time of-the limitation accrue : but 
it is otherwiſe where a conveyance waits a tranſmutation 
of poſſeſſion; as if here the father had enfeoffed 7. N. in 
| fee to the uſe of his daughter for life, and after his death 
to the ſon and his heirs, then the ſon would take imme- 
diately; his remainder would be veſted in him ee w_ 


xEADING ON THE LAW OF USES, BY SERJ. CARTHEW, 


that the eſtate for life yeſted in the daughter, for the feoffor 
parted with all his eſtate ; and then ſhall nothing remain 
v the feoffee when there is a poſſeſſion in eſſe to take the 


uſe according to the limitation : otherwiſe of a ſpringing 


aſe; therefore it may well be in our caſe that the huf- 


hand's diſagreement only ſuſpends the wife's right during 
coverture, 

Ir ſo, it follows, that the ſentence of divorce calls the 
kſpenſion, and by conſequence the entry of the ſecond 
luſband, lawful ; and thereby the eſtate was fully and com- 
pletaly veſted in the ſecond huſband and wiſe, and a uſe fo 
executed in them, that a ſubſequent diſagreement of the 
kcond huſband could not again diveſt it. 

Tas eſtate being thus veſted, what will be the effect 
of the repeal of the ſentence of divorce ? Surely that of 
elf would diveſt the wife's eſtate which ſhe had in her 
ona right before the repeal, for the repeal is but a collateral 

AND if it be not diveſted by the repeal, it follows, that 
the eſtate was once veſted in the wife of J. S. after his 
lagreement thereunto, and at that time his aſſent was not 
recellary to capagitate the wife, for ſhe was not then to 
lake ; neither was it a purchaſe during the ſecond cover- 
ture with J. S. but as it were a new original purchaſe ac- 
cruing to her when ſhe Nas under another quality. 

Tuxx, if tantamount to an original purchaſe by her 
during the coyerture of her ſecond huſband, it follows, 
tat the firſt huſband may enter, becauſe it is not the ſame 
purchaſe to which the firſt diſagreed, and therefore he 
pught to recover in this afſiſe, 
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| - being much more full and correct than that printed in 


Mich. 2 2. Ceo. 2. 
in Canc. 

Peviſe to truſ- 
tets and their 
heirs, in truſt ta 
raiſe money to 
pay debts, re- 
mainder to the 
fame truſtees 
and their heirs, 
in traſt for the 
vies aſter men- 
tioned, viz. 


To the uſe of 
7. B ſor l ie, 
without im- 


peac! ment of 


Wi.ſte, remaine 


der to truitces 
to preſerve con- 
tingcat remain- 
ders. 


CASE of BAGSHAW and SPENCER, in Canceny, 


The Eprrox has been favoured with the following Report 


* either ATkYNsS's or VEzEY's REPORTS, wil, it i; 


(39 ) 


No. XV. 


- "of this umpertant Caſe, from an original MS.; which, 


| Preſumed, be eflecmed as a valuable TT tian to the 


Profeſſion. $ uſe 
"= 

Ber JAMIN ASHTON, by will 20m September 1725 . 
deviſed all his lands to five truſtees, their heirs and Ty 
affigns, in truſt that they and their heirs ſhould, in the glb 
firſt place, by the rents and profits, or by ſale or more- . t 
gage of the premiſes, raiſe ſo much as ſhould be neceſſary be th 
for the payment of his debts; and after payment thereof Wi be uſ 
gave the ſame unto his truſtees for 500 years, without in- Mw; 
peachment of waſte, upon truſt as after mentioned, and Wi ach 
then goes on in theſe words: « And from and after reſer 
<« the determination of the ſaid eſtate for years, then 1 give lite 
« and deviſe all my faid lands, &c. unto my faid truſtees, of his 
« their heirs and aſſigns, my mind being that my faid at i 
© truſtees ſhall be and ſtand ſeifed of the ſaid premiſes, in WMtuſte 
<& truſt to the ſeveral uſes, behoofs, intents and purpoſes WW herei 
« after declared, viz. As for one moiety of the ſaid premiſcs to the 
10 15 give and deviſe the faine to the uſe and behoof of my ſon 
« nephew Thomas Bagſhaw, for the term of his natural zich! 
« life, veithout impeachment of waſte; and from and after Frenc 
« the determination of that eſtate, to my ſaid truſtees and of the 
« their heirs, for and during the life of tne ſaid Thomas ger 
« Bagihaw, to preſerve and ſupport the contingent uſes p be 


« and remainders herein- aſter limited, but to permit the 
fad Thomas Bagſnhaw to receive the rents and profits 
| % during 


CASE OF BAGSHAW AND SPENCER. 


«during his natural life; and after his deceaſe, then to the 


Thomas, lawfully begotten; and for want of ſuch iſſue, 
then to my nephew Benjamin Bagſhaw, for and during 
«his natural life, without impeachment of waſte ; and from 
and after the determination of that eſtate, I give the ſame 
v unto my faid truſtees and their heirs for and during the 
6 life of the ſaid Benjamin Bagſhaw, to preſerve and ſup- 
port the contingent uſes and remainders herein-after li- 
#mited, but to permit the ſaid Benjamin Bagſhaw to re- 
ceive the rents and profits thereof for and during his na- 
8 tural life; and from and after his deceaſe, then to the 
$ uſe and behoof of the heirs of the body of the faid Ben- 

min Bagſhaw lawfully begotten; ; and in default of ſuch 


55 Ciſſue,” &, 

nd Tazn follow the like deviſes to Charles and Robert 
he keſhaw for life, with remainders ut ſup. reverſion in 
t ke to the teſtator's right heirs. And as for and.concern= 
s the other moiety of the premifes, he gave the ſame to 
of be uſe and behoof of his ſiſter Chriſtina Spencer, wife of 
n- Wiliam Spencer, for and during her life, without im- 
nd 


xachment of waſte, with like remainder to his truſtees, to 
weſerve the contingent uſes and remainders therein-aſter 
ve WW inited; and after her deceaſe, then to the uſe and behoof 
cs, Wi his nephew John Spencer, for and during his life, with- 
my Nee impeachment of waſte, with like remainder to his 
in Wtultees, to preſerve the contingent” uſes and remainders 
ſes derein - after limited; and from and after his deceaſe, then 
055 o the uſe and behoof of the. heirs of the body of the ſaid 
nan Spencer lawfully to be begotten; and for default of 


ral uch iſſue, came the like deviſes to Benjamin and William 
5 pencer for life ſucceſſively, with remainders to the heirs 


il their bodies; and afterwards to the uſe and behoof of 
bas nery other ſon on the body of the {aid Chriſtina Spencer 


. p be begotten ; and for want of ſuch, then to the heirs of 
| the 


379 


vuſe and behoof of the heirs of the body of the faid Remainder to 


the hcirs of the 
body of T. . 
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CASE OF BAGSHAW AND SPENCER. 


the body of the faid Chriſtina lawfully begotten; and for 
want of ſuch iſſue, then to his own right heirs, 

Tux teſtator declares the truſt of the 500 years term to 
be for raiſing and paying of 200/. per annum to Chriſtina 
Spencer for her life, for her ſeparate uſe, and likewiſe to 
pay all his gifts and legacies, giving ſeveral pecuniary le. 
gacies to divers perſons; and gives all his perſonal eſtate to 
come in aid of his real, and be by his executors applied, 


in the firſt place, to diſcharging his debts and legacies, 
AFTER the teſtator's death, Thomas Bagſhaw, the fir: 
deviſce of the moiety in queſtion, died without ĩſſue in 1730 
whereupon Benjamin Bagſhaw, the ſecond deviſee, brought ts 
his bill for a performance of the truſts of the will; and Ti 
21ſt November 1732, it was decreed at the Rolls, That nin 
the proper accounts ſhould be taken, and that ſo much oer 
the teſtator's real eſtate as, together with the rents andi den 
profits received, ſhould be neceſſary to pay his debts andi deen 
legacies and the arrears of the annuity, or the whole of the vt 
ſaid truſt eſtate, in caſe che maſter ſhould find the ſamꝰ one 
was for the advantage of the parties, ſhould be ſold, and pur 
the debts, legacies, and arrears of the ſaid annuity to be, 
paid out of the money ariſing from ſuch ſale. And thine 
court reſerved the conſideration how the remainder of than 
truſt eſtate, in caſe only part thereof ſhould be fold, or ini) 
caſe the whole ſhould be fold, how the lands to be pure 
chaſed with ſuch ſurplus money, ſhould be limited. court 
Is the very ſame Term with this decree, Benjamin Bag due 
ſhaw ſuffered a common recovery of his moiety of v. 
eftate, and by will deviſed it to the plaintiff Catherinꝰ rd 
Bagſhaw, his wife, whom he made executrix, and died i Ku 
January 1738. | drerr 
Caruzaixg BagsHaw, the deviſce and executrix iu} 
brought a ſupplemental bill, in nature of a bill of revivor . 
to have the former decree carried into execution, and tꝙ n 4 
have the benefit of that moiety of the truſt eſtate whi 


Benjamin Bagſhaw was entitled to. And the cauſe bein! 
: heat 


CASE OF BAGSHAW AND SPENCER. 


tard at the Rolls on this ſupplemental bill, 27th June 1743, 
is Honour declared, That Benjamin Bagſhaw took an 
ate tail by the will of Benjamin Aſhton; and decreed the 
fate in queſtion, or ſuch part thereof as ſhould be ne- 
eſſary, to be ſold according to the former decree; and 
tat one moiety of the clear ſurplus of the purchaſe money 
hould be paid and applied according to Benjamin Bag- 
uw her teſtator's will. 


Fon this decree the infants John ä and 
William Spencer appealed. 


lud Chancellor Hardwicke. 


Tux merits of this caſe depend on the will of Benja- 
nin Aſhton, the firſt teſtator, for nothing ſubſequent can 
mterially vary that, but the right of the parties mult be 
ten as it ſtood at his death; therefore, nothing that has 
teen done by the firſt decree, nor by the maſter's report, 
guſt be allowed to have created any alteration : but, al- 
tough there ſhould be a ſurplus of money to be laid out in 
an WM purchaſe of lands, the conſtruction muſt be exactly the 
me, and the new-purchaied lands be ſettled to the very 
theme uſes as if the reſidue of the deviſed lands unſeld had 


_ benjamin Bagſhaw, the deviſec, make any alteration z but 
de rights of the parties, and the determination of the 
wurt, muſt be the fame, as to all legal and equitable con- 
bquences, as if Benjamin Bagſhaw had been living, and 


ww praying a conveyance of this moiety to himſelf, ac- 
wording to the uſes directed or required by the true con- 
buction of Benjamin Aſhton's will. Theſe things being 
ftemiſed, reduce the caſe to two general queſtions ariſing 
m Benjamin Aſhton's will. | 

1. WHETHER the eſtate deviſed to Benjamin Bagſhaw 
u this moiety be a legal eſtate or uſe executed by the 
laute of uſes, or whether it is but a mere truſt in equity? 


2. Sup- 


Bag 
f the 
ering 
ed u 


utrix 
vivor 
und tc 
whi 
bein 
heat 


ken now to be ſettled. Nor can the recovery and will of 
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Firſt queſtion. 
Whether T. 8. 
was entitled toa 
legal or a truſt 
eſtate under the 
deviſe? 
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Second queſtion. 2. SUPPOSING it a mere truſt. in equity, whether {{ 
— Ren was an eſtate tail, or an eſtate for life only, with con 
forlifeonly,wi.h tingent remainders over to all the iflue of his body ſuc 
— ceſhively? 
As to the firſt queſtion, I am of opinion, that this i is: 

truſt in equity. The firſt deviſe is to five truſtees ani . 
their heirs. This carries the whole fee in law. Part o 
their truſt is to fell the whole, or a ſufficient part there 

of, for payment of debts and funeral expences. Thi 
would have carried a fee by conſtruction, had the word 
heirs been omitted out of the deviſe, becauſe the try 

is to continue for ever, and to fell and convey a fee 
This was the opinion of the whole court of B. R. in Shay 

v. Weigh, and not diſputed upon the writ of error in thi 
houſe of lords. If they may fel the inheritance in thi 
whole or any part of the lands, not by force of a power 
but by virtue of their eſtate, they muſt at law have a fer 

in the whole; for otherwiſe it muſt, from the nature of th 
thing, be uncertain what they have occaſion to ſell. Nt 
purchaſer would be ſafe. On theſe grounds this caſe diffe 
from Cordel's caſe, Cro. El. 315. cited in Manning's calc 

8. Co. 96. a. Popham v. Bamfield, 2. Vern. 79. Rand: 

v. Bookey, Prec. in Chan. 162. and Carter v. Barnardiſto 

1. Will. 505. for in all theſe cafes neither the word heir 

Nor any other words of limitation were inſerted, nor wat 
there any expreſs truſt to ſell. Theſe, therefore, were 
mere chattel intereſts in the nature of a tenancy by elegit 

to hold till the debts were paid. The only caſe which 
made me doubt of this, is the caſe of lord Say and Sele 

v. lady Catherine Jones, before lord King, 16th Novem 

ber 1728, and affirmed in the houſe of lords, March 1720 

_ ns to this point. But, upon a ſtrict examination, it differ 

| in the moſt material part, and amounts only to a deviſe te 
_ the truſtees and their heirs during the life of Cecil Fiennes 
and then it was we an eſtate pur auter vie, on which 


lega 
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heal remainder might properly be limited; and ſo it was 
Aid. 
Tux conſequence of this is, that here being the whole 


te in law deviſed to the truſtees, no remainder of a legal 


date could be limited upon it, and that Benjamin Bag- 


hw could not take a legal eſtate in remainder in this 


yoietY. 

= it was argued, that if he could not take by way of 
rmainder, he might by way of executory deviſe; and 
tough a fee cannot be mounted upon an abſolute fee 
imple, it may upon a determinable one. But I think 
kojamin Bagſhaw could not take a legal eſtate in this 
noiety by way of executory deviſe; or, if he might, he 
$d not, and the plaintiff, his deviſee, cannot claim it from 
lim : for, firſt, it ſeems to be too remote, being after a/f 
he teſtator's debts indefinitely ſhould be paid; which may, 
n point of time, exceed the compaſs of a life or lives in 
king: ſecondly, the recovery ſuffered by him was before 
he debts were paid, and conſequently before the contin- 
pney happened, while the freehold and the fee ſimple de- 
kminable (as it has been called) remained in the truſ- 


tes; and conſequently he could not make a good tenant 


b the præcipe to ſupport his recovery, to bar the ſubſe- 
quent remainders. Hence it appears, that ſuppoſing this 
good executory deviſe at law to Benjamin Bagſhaw, it 
wuld prevent the eſtate from paſſing by his recovery and 
nll, and entirely defeat the plaintiff's title; for, whatever 
takes void the recovery equally defeats the plaintiff, let 
be conſtruction of the limitation t the heirs of the body of 
lajamin Bagſhaw be the one way or the other; and the 
trerhon in fre would, at law, remain unbarred, and veſt 
uche defendant John Spencer, who is now heir at law 
bthe teſtator Benjamin Aſhton. This makes it neceſ- 
key for the plaintiff to admit, that all the deviſes ſubſe- 
quent to the firſt limitation to the truſtees and their heirs, 
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are truſts in equity. And this brings me to the next aud ie in 

| main queſtion, viz. 

Second queſtion” WHETHER che deviſe to Benjamin Bagſhaw in this 
took an eta moiety of the truſt eſtate be an equitable eſtate tail, or 
for life or an an equitable eſtate for his life only, with contingent re- 
mainders to the iſſue of his body ſucceſſively ? This will 
depend on the conſtruction of the words, heirs of the boch 
of Benjamin Bagſhaw lawfully begotten, or to be begotlen, 
as they ſtand in this will; whether they are to be taken as 
words of limitation, in which caſe he was tenant in tail. 
and his recovery good in equity; or as words of purchaſe 
and then he was tenant for life only, and his recover 
void. "Oe : | 
- In order to determine this queſtion, which is the prin- 
cipal, three things muſt be conſidered: Firſt, What ap 
pears to have been the teſtator's true intention in this de 
viſe? Secondly, Whether that intention be conſiſtent 
with, and can take effect according to, the general rules of 
law or equity? Thirdly, Whether there be any particu 
lar ſettled rule or determination of this court, which wil 
ſtand in the way of and prevent the teſtator's intentio 
from taking effect? And under this laſt head I propoſe tc 


conſider the diſtinction between truſts executed and truſt . 
executory; and the objection that has been ſo much urge de, 
from thence in the plaintiff's favour. teſtat 
Tt was evidently As to the firſt, I take the intention to be very clear licul: 
— — of Nobody who reads this will with attention can doubt onꝗ woeſt 
create a fir moment whether the teſtator actually intended to make if hate 
benennt.. ſttrict ſettlement of his eſtate amongſt all his nephews, ti len 
ſons of his two ſiſters. For this purpoſe (amongſt others il eter 

he veſts the whole fee of the entire eſtate in truſtees; an by f 

after direCting the particular truſts, he divides it into moic I te 

ties, giving one moiety to his nephews deſcended from bi rin 

ſiſter mrs. Bagſhaw, who was dead, and the other to h vou 

nephews deſcended from his ſiſter mrs. Spencer, who wa kee 

then living, and for whom he carves out an eſtate foi u 


lik 
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If in that ſhare. * To every one of theſe nephews whd 
were in being, and proper to be made tenants for life, he 
xprefsly deviſes for and during the term of his natural life, 
n the very fame words in which he has penned his deviſe 
þ his fiſter mrs: Spencer, concerning whom there is no 
bubt that he intended to make her tenant for life, and no 
yore: © To every one of theſe deviſes he has added the 
words without impeachment of wafte ; which clauſe, though 
has been often held not to be alone ſufficient to prevent 
de operation of law ariſing from ſubſequent words, yet it 
zone mark of his meaning to give ſuch eſtate as would 
we been puniſhable for waſte; unleſs theſe words ex- 
mnpted it from it. Then he deviſes to his truſtees to pre- 
ke contingent remainders in theſe words: & And from 


in 
ap band after the determination of that eſtate, I give and de- 
de WW viſe the fame to them and their heirs for and during the 
co le of the faid Benjamin Bagfhavw, to the intent and 
os purpoſe to preferye the contiugent uſes and remainders 
cu bereinafter limited, but nevertheleſs to permit and ſuffer 
wil * the nid Benjamin Bagſhaw to receive the tents and 
tion © profits theteof for and during the term of his natural 
e to life.” | 
ut This has been made the cardo cauſe on the defendant 5 
roi fie, and it Peaks plainly ſeveral things. F irſt, That the 
eſtator intended to give to his ſeveral. nephews, and par- 
dear itularly to Bery: amin Bagſhaw, whoſe recovery is now in 
on queſtion, ſuch an eſtate only as might be forfeited, The 
ke 2 ehate given. to the truſtees i is after the determination of 
„ te Benjamin Bagſhaw's eſtate for life. Now, that eſtate could 


her termine but two ways; by the EX iration of the life, or 
an by forfeiture, . The former he could not mean, becauſe 
noic WY the remainder to the truſtees and. their heirs is given only 
m hi Ang the life of Benjamin Bagſhaw, and conſequently it 
to hi would carry in it a contradiction in terms. He muſt thete- 
0 i re mean the latter, viz. a determination hy forfeiture; 
e fo ul thence it neceſſarily follows, that his intent was to 
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give Benjamin Bagſhaw ſuch, an eſtate as might by 1a 
be forfeited. Secondly, The next thing plainly implied j 
this clauſe is, that there were contingent uſes or remain 
ders to be preſerved. Now, throughout the deviſes of the 
moiety in queſtion, in every one of which this clauſe i; 
found, there are no contingent uſes or remainders, unleſſ 
the limitations to the beirs of the body of the ſeveral ne 
phews of the name of Bagſhaw are allowed to be ſuch. 
THe queſtion then upon the point of intention comes 
to this: Whether theſe circumſtances are not as ſtrong to 
indicate an intent to reſtrain theſe deviſes to be for life only 
as if the teſtator had inſerted the words only, or non aliter 
or any other negative words? which in King v. Melling 
1. Vent. 225. were admitted by lord Hale; and in Back 
houſe v. Wells, Hil. 10. Ann. B. R. were adjudged by the 
whole court, to give an eſtate for life, not abſorbed by the 
ſubſequent limitation. And I am of opinion that they are] 
for if the teſtator has thereby declared his meaning to give 
ſuch an eſtate for life as would have been ſubje& to im 
peachment for waſte if he had not expreſsly exempted i 
and as might, according to the rules of law, be forfeited 
and as was to be followed by contingent remainders and 
not by limitations of the inheritance to the tenants for life 
it amounts to the ſame as if he had in expreſs words de- 
clared his meaning to be, to give no more than an eſtate 
for life to Benjamin Bagſhaw, and contingent remainde 
to thoſe perſons who ſhould be heirs of his body. 
Tas plaintiff*s counſel were under great difficulties to 
frame any plauſible argument to ſhew a ſhadow of inten- 
tion in favour of their conſtruction; and the only thing 
they relied upon was, that the teſtator had ſhewn he un- 
derſtood the difference between words of limitation and 
words of purthaſe proper to create à contingent remainder; 
and that therefore, in deviſing the other moiety to the ſons 
-of his ſiſter mrs: Spencer, after he had gone through al 
her ſons in being, he deviſed it to ) her after-born. ſons by 
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ke words, © every other. ſon of the body of the faid Chri- 
« tina Spencer, lawfully begotten, or to be begotten, and 
«the heirs of the body of every ſuch ſon, as they ſhall be 
vin ſeniority of age and priority of birth; whence, faid 
they, it appeared he knew the words heirs of the body would 


n obſervation of a contrary import, and ſtrengthens the 
dence of intention on the other ſide: It ſhews, that as 
to ſons already born, the teſtator, or the drawer of this 
will, knew that he could make them only tenants for life, 
with contingent remainders over; but that as to ſons un- 
urn, he could not make them tenants for life ſo as to carry 
on contingent remainders to their iſſue. In this view, 
therefore, he has left out the words for and during their 
utural lives, and without impeachment of waſte, and has 
interpoſed no clauſe to preferve contingent remainders be- 
tween the deviſe to thoſe after-born ſons, and the limita- 
tions to the heirs of their bodies; than which nothing can 
be ſtronger to demonſtrate, that in the one caſe he meant 
to give a mere eſtate for life, and to uſe the words heirs 
if the body as words of purchaſe, deſcriptive of their ſons 
ad daughters, and in the, other caſe to give an eſtate of 
inheritance, and to uſe the words heirs of the body as words 
of limitation, becauſe the law would not ſuffer him to 
limit a contingency after a contingency, and to carry on 
contingent uſes further. 

SECONDLY, The next queſtion is, admitting this to 
tave been the teſtator's intent, Whether that intent be 
conſiſtent with, and can take effect according to, the ge- 
neral rules of 'law or equity? And here the plaintiff's 
counſel placed their great ſtreſs ; for they faid, that the 
law will not ſuffer a man, even by will, to create limita- 
tions contrary to its own rules; and that if he attempts to 
do ſo, the law will ſuperſede his intention, and reduce his 
gift to ſuch an operation as it will allow); that a clear rule 
z eſtabliſhed ever ſince [Shelley's caſe, 1, Co. 104. 8. 
DA a2 that 


create an eſtate tail. But I think this difference affords 
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that wherever by any gift or conveyance the anceſtor 
takes an eſtate” of freehold, and by the fame gift or con- 
veyance an eftate is limited, either mediately or immedi- 
ately, to the heirs of his body, thoſe words are words of li- 
mitation, and not of purchaſe, and unite with the eſtate of 
freehold, fo as to give him the inheritance. 
To go by ſteps. I admit the general principle, that 
the law will not ſuffer a man to create limitations contrary 
to its own rules; and if he intends to do it, will ſuper- 
ſede his intention. But T apprehend it is miſapplied in the 
preſent caſe. The true application of this principle is to 
the nature and operation of the eſtates intended to be cre- 
ated by ſuch limitations, and not to the conſtruction of the 
words. I will not fay, that this principle has never been 
applied to the conſtruction of ſome particular technical 
words, to which the law has fixed a certain, appropriate, 
unvariable ſenſe ; but even then it has been applied un- 
ſkilfully, and without proper diſtinction. The true mean- 
ing of the principle is what I have laid down; therefore 
the hw will not ſuffer a man to create a perpetuity by a 
will, any more than by a deed; nor to put the frechold of 
land in abeyance, fo as that there ſhall be no perſon to 
perform the ſervices, or to make defence in a præcipe; 
nor to limit a fee upon an abſolute fee ſimple; nor to make 
à chattel deſcendible to heirs generally. Conſider what is 
the reaſon of this. It is, becauſe it would be changing the 
law, and varying by private perſons the rule of property 
which the law has eſtabliſhed. This, therefore, ariſes 
from a want of power in the teſtator; it is what he cannot 
do by any words whatſoever. But in the caſe in queſtion, 
here is no want of power; for there can be no doubt but 
the teſtator might deviſe his lands for ſuch eſtates for life, 
and with ſuch contingent remainders as are contended for 
by the defendants. The only objectien is, that he has 
uſed improper words, which the law will not allow to have 
that operation, notwithſtanding his intention is plain. - But 
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s not this very hard to ſay, and repugnant to the firſt and 

fundamental rules of law in expounding wills ? Thoſe rules 

xe, that the intention of the teſtator ſhall govern the con- The words 
ſuuction of the words; that the teſtator is preſumed to be 3 nay 
mops conſilii; and therefore, if his intention appears to be often * 
kwful, although. he uſes barbarous or inapt words in his —— * 
vill, the law will conſtrue thoſe barbarous or inapt words 

o words proper and ſufficient, according to that inten- 

ton which appears in his will. This is laid down in Bo- 

nſton's caſe, 1, Co. 20. b. and Manning's caſe, 8. Co. 95. 

and has been adhered to ever ſince. Now what is the ob- 

jection here? Is it any more than that the teſtator has 

ud words inapt and improper to create contingent re- 

mainders? But does not: the fundamental rule of con- 

truftion ſay, that if the intention appears, the law will 

expound and mould thoſe inapt and improper words in ſuch 

2 ſenſe as will ſerve his intention; which cannot be done 

here without conſtruing heirs of the body as words of pur- 

chaſe, deſcriptive of the ſons and daughters of the firſt 


re | 

2er and their iſſue. However, it is ſtill urged, that the 
of WY has affixed fo peculiar a ſenſe to the words heirs of 
to {+ body, that they can be nothing but words of limita- 


ton, and operate to enlarge the eſtate of the firſt taker, 
xcording to Brett and Rigden's caſe in Plowden, and 
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is Þbelley's caſe, and cannot be words of purchaſe. 

1e Tuis is the ground. Fry it, and fee whether it will | 
ty WHY bold. It is ſo far from holding, that there are many caſes, k 
es den at law, in which the words heirs of the body, as well 1 
ot WJ © i/ue, have been held werds of purchaſe. Archer's caſe, ; 
n, . Co. 66. b. The words there were, indeed, next heir male, ! 
ot in the ſingular number; yet that was not the reaſon of the 5 
e, &terminationz but becauſe words of limitation were added I 
or er them, and theſe words were only demonſtrative of 1128 
as Wl the teftator's intent in uſing the firſt words. Clarke v. 131938 
ve BY Day, Moor 592. the teſtator deviſed his lands to his l 

ot en for ax «and if ſhe marry after my deceaſe, | 

is 2943 © + Cand 
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| d and have iſſue of her body begotten, I will that ber heir, 
« after my daughter's death, ſhall have the lands, and to 


- © the heirs of their bodies begotten, remainder over to a 


<« ſtranger; it was adjudged that the daughter had not an 
eſtate tail, but only for her life. So in a caſe cited by lord 
Hale, in King v. Melling, and James v. Richardſon, 
1. Vent. 334. and Pollexf. 457. and 2. Vent. 311. by the 
name of Burchet v. Durdant. To the fame purpoſe is 
Long v. Beaumont, in the houſe of lords, in May 1714. 
I chuſe only to refer to theſe well-known cafes. But 
upon this point a ſtronger authority than all theſe is Life 
v. Gray, fir T. Jo. 114. Pollexf. 502. and fir T. Raym. 
315. where John Liſle eovenanted to ſtand ſeiſed of lands 
to the uſe of himſelf for life, ' remainder to his fon Ed- 
ward for life, remainder to the firſt ſon of Edward in tail, 
with like remainders to his ſecond, third, and fourth ſons; 
and /o ſeparately and reſpectively to each of the heirs 
male of the body of Edward, and the heirs male of their 
bodies, remainder over ta William Liſle. Edward ſuf- 
fered a recovery, under which the defendants claimed, and 
William Liſle was -plaintift's leſſor. The queſtion was, 
Whether Edward had an eſtate tail executed in him before 
the birth of any ſon? But adjudged that he had only an 
eſtate for life; for it was an eſtate for life limited to him, 
and an eſtate tail to his four ſons, becauſe limited to the 
heirs male of their bodies; and it was intended that each of 
the ſons ſhould take-in the ſame manner, for that the words 
to each of the heirs male of thy body of Edward intended 
each other of the ſons; and the rather, becauſe of the limi- 
tation over to tbe beiry male of their bodies, which was not 
neceſſary to create an eſtate tail in Edward; and judgment 
was given pro quer. It is faid in fir T. Jones, that judgment 
was giyen pro def. but that is either a miſtake of the re- 
porter, or a miſprint; for the caſe is reported 2. Lev. 223. 
and there it js faid to have been held, that Edward took 
only an eſtate for life, and that the word /e ſignified coden 
moda, and * Edyard had but an eſtate for life from the 


mee 
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manifeſt intent of the conveyance, and that judgment was 

given pro. guer. Sir T. Jones ſays, that this judgment was 
 erſed in the exchequer chamber; but that alſo appears 
t be a miſtake, for the record has been ſearched, and it 
x entered Trin. 30. Car. 2. Rot. 141. B. A. and there it 
wpears that this judgment was affirmed in the exchequer 
camber. This was adjudged even upon a limitation in a 
ed, where the fame- latitude of conſtruction is by no 
means to be allowed as upon a will, and is therefore the 
frongeſt authority that the law has not invariably pinned 
town the words heirs of the body to be always words of li- 


nitation, but they may ſometimes be taken as | words of 
purchaſe, © 


ſfreral words; the firſt, ſecond, third, and fourth ſons, 
nentioned in the firſt place, and afterwards, and fo ſepa- 
rately and reſpeAively to each of the heirs male of the body 
if Edward, and the heirs male of their bodies; that the 


words and ſo were relative words, ſignifying eodem modo, 
ind the word each divided them and pointed 6ut particular 


perſons, and words of limitation were added to them, and 


wree to; but ſtill it is an authority that the words heirs 
if the body may, at law, and-upon a deed, be conſtrued 
u words of purchaſe, if the intention requires it. Thoſe 
other words were only proofs and ſigns of that intention 
nd then the queſtion will be, Whether there are not as 
ſtrong ſigns and proofs of ſuch an intention in the pre- 
ent caſe? for the argument is clear and unanſwerable, that 
ffome words in a deed, or will, demonſtrating the inten- 
tion of the maker, will turn the words herrs of the body 
into words of purchaſe, then other words in a deed or 
vill may equally do fo, provided they do equally demon- 
ſtrate the intention. There can be no magic, or parti- 
cular force, in certain words more than others, but their 
eration muſt ariſe from the ſenſe they carr. 
D di Bor 


To this it was aid, that in Liſle v. Gray there were 


therefore no other conſtruction could be made. All this I 


392 


Va 


Cafe of 1 
v. Coulſon 


Rated. 
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_Byr to this 2 conſiderable authority has been objette, 
to prove that the interpoſing a remainder to truſtees to 


7 contingent remainders between the firlt taker for 


e and the deviſe to the beirs of his body, is not ſufficient 
to turn thoſe latter words into words of purchaſe, or war- 
rant ſuch a .conftruQtion ; ; that is, Coulſon v. Coulſon, 
determined by all the judges of B. R. on a caſe ſent ou 
of this court : a wept they certified their opinion, Sth 
Nay 1 171 be 
aud their heirs for and during the life of Robert Coulſon, 
they, v were of opinion, that by reaſon of that remainder j in- 
terpoling between the deviſe to Robert for life and the 


\ ſubſequent, limitation to the heirs of his body, the faid 


Robert, Coulſon took an eſtate for life, not merged by the 
deviſe to the heirs of his body, but by that deviſe an eſtate 
tail. in remainder veſted in the aid Robert Coulſon. It 
pſt be admitted, that this reſolution is a clear authority, 
that upon the will then in queſtion, the inſerting a limita- 
tion to truſtees to preſerve contingent remainders, was not 
ſuſßcient to change the ſenſe of the words heirs of the boch 
into words of purchaſe, and to make the iſſue take by way 
of remainder, even though there were no other Contingent 
remainders in that will. Nobody can have a greater re- 
gard for the opinion of the judges Who made that certifi- 
gate than I have; but it 4 w from ths preſent 
n 
Ta will. there: was no clauſe — inn 
peachment of waſte; but, Perhaps e may * PRC not 
0 deſerve much weight. 


0 re 


&viſe to truſtees en win — There the words 
mult. be taken as, they ſtood, and the judges were bound 
to. under ſtand them according ta their legal operation. 
No conveyance was to be made, nor any ſubſequent act to 
be done. TRE os; . Wa 
47 ir con 1 
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cnſideration the truſt of the eſtate limited to the truſtees f N 
to ſupport contingent remainders, but only the legal eſtate | 1 
þ limited, and how that, ſeparately taken, would operate, 11008 

But in the caſe now in judgment, all the limitations rela- I 11-11. 
tive to the preſent queſtion are of a truſt; the conſtruc- Wits | 
ton and direction whereof is the proper ſubject of tae ju- t 
iſdition of this court; which the court is bound to exe, | 11 
que according to the teſtator's intention. This was de- | LIM 
emmined by the maſter of the rolls, and in that 1 agree | 
vith him. The conſequence ariſing thence is, that a 
greater latitude is to be allowed in the conſtruction of the I ||! 
words, in order to comply with the intention, ſince they == ||| 
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ie ¶ xe to be modelled and reduced into a conveyance by the 

id A of the court. 1 
he TRIRDLY, The laſt obſervation I ſhall make upon that 1 
te ae is, that the opinion of the judges furniſhes a new 1 
It it in the preſent cauſe, which did not appear at the time | | 
Nc che laſt decree made by the maſter of the rolls; for the i" 
a- ages held, that the interpoſing the remainder to the | 
ot I vuſtees and their heirs, pour auter vie, between the eſtate 5 1 
or life to Robert Coulſon and the limitation to the heirs ; 
ay Wit his body, prevents the eſtate for life from uniting with, 

nt Ne being merged in, the inheritance ; and that be took a di- 1 1 
e tate for life, with a remainder to himſelf in tail. it 
fi. lire this-may be remembered, for the ſake of the uſe I I! 


all make of it by and by; for I think it affords a deciſive 14 
ugument that, in directing the conveyance, the court ll. 1 
m nuſt depart from the words of this will. But upon the | Wil 
not Wl conſtruction of the limitation the great difference between [11] 
Nee two caſes is, that in Coulſon v. Coulſon the deviſe was, 

ta Ws | obſerved; before, of a mere legal eſtate, and in the 

cds Wi preſent the deviſe is of a truſt in equity. | 

ind Tux anſwer relied upon to this diſtinction has been, that Difference be- 
on, imitations of truſts, and of legal eſtates, are governed by en a deviſe 


of a truſt and a 


to be fame rules, and the conſtruction muſt be the ſame in mere legal eſtate. 


nto WF oth ; ſince, otherwiſe, one rule of property will prevail 
lei- TD at 
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at hw, and another in chancery, which ought not to be R 

admitted; and for this were cited lord Nottinghams af . 
conceſſions in the duke of Norfolk's cafe, 3. Chan. Ca. s, 2 
All cheſe conceſſions I ſhall allow and adhere to in in © 
found ſenſe; and I agree that one rule of property is note 
to prevail at law, and another to be ſet up in chancery, dich de 
But let Jord Nottingham's conceſſions be rightly under. 
food. He no where fays, that the conſtruction of the 
words muſt, in both caſes, be exactly the fame; or that a 
court of equity, when it is bound to direct a conveyance 
cannot - expound them more liberally to comply with thi 
party's intention: his words are, „The limitation of thei dec 
« truſt of a term, and the limitation of the eſtate of 
4 term, all depend on the ſame reaſon.” And afterwards, 
It is agreed all along, that the meaſures of the limitatiu 10 
« of the truſt of a term, and the meaſures of the limitation 
« of the eſtate of a term, are all one; and there is no diffe- 
« rence in chancery and at common law, between the rule e, t 
Holo the one and the rules of the other; what is good infſ#ilor 
che one caſe, is good in the other.” What is my lord 
Nottingham's reaſoning here applied to? The meaſures 
ef | tbe limitat ion; that the limitations cannot be carried g 
ſurther in the one caſe, than the law will allow in the p wit 
other. And this appears clearly to be his meaning by 
words immediately following, where he fays, © And there-W""s 
fore the court is agreed, too, that the limitation of the 
4 remainder of the term for years after an eſtate tail in the 
term is void.” To this, the argument, That other- 
* wiſe it would be ſetting up one rule of property at law, 
a and anather in chancery,“ is properly applied; for the 
meaſures af the limitations, or the extent to which they 
may be carried, do eſſentially concern the rules of pro · 
petty, and how near we may approach to a perpetuity; c 
which was the great conteſt in the duke of Norfolk's caſe. 
But the. more or leis liberal conſtruction of the words 
to comply with the intent, does not * 
iz Ek | " 
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If the court is at liberty to find out the true mean- 

je of the teſtator, delivered from the technical uſe of the 

wrds, and in conformity thereto directs the conveyance 

thin the rules of law allowed for ſuch limitations, lord 

Nattingham's doctrine is complied with, and the miſchief 
nich he condemns avoided. 

Leon this reaſoning many reſolutions of this court have 

founded, which were cited at the bar. 

I $ALL begin with that of Papillon v. Voyce, becauſe 

t eſtabliſhes the diſtinction between a legal eftate and a 

h in the ſame caſe, and upon the ſame will. It was 
kit decreed at the rolls, by fir Joſeph Jekyll, 1 1. Dec. 
128, afterwards affirmed by lord King, 5th Feb. 1731, 
pd is now reported 2. Will. 471, Samuel Papillon de- 
ſed 10,000 l. to truſtees, to be laid out in land and ſettled 
won his ſon John Papillon for life, without impeachment 
waſte; and from and after the determination of that 
kte, to truſtees and their heirs during the life of John 
willon, to preſerve contingent remainders, remainder to 
be heirs of the body of John, with remainders over, and a 
wer to John to make a jointure. By the ſame will the 
klator deviſed lands in poſſeſſion in Eſſex to John for 
It, without impeachment of waſte; and from and after 
be determination of that eſtate, to truſtees and their heirs, 
ing the life of John, to preſerve contingent remainders; 
bd from and after his deceaſe, to the heirs of the body of 
el in, with remainders over. Upon this will it was de- 
d by the maſter of the rolls, that as to the deviſe of 
las in poſſeſſion, an efrate for life only paſſed to 
in Papillon, with the remainder to the heirs of his body 
purchaſe; and that the deeds and writings relating to 


ro: lands ſhould not be delivered to John, but brought 
ty; court for the benefit of all parties intereſted ; and that 
ale. to the money to be laid out in land, and ſettled to the 


rds uſes, the court had moſt evidently a power over that; 
cle BS thereforg it ſhould be ſettled ſo as to make John te- 


nant 


395 
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nant for life, and that his ſons ſhould take in tail mal 
ſuccefhvely as purchaſers, according to the intent of th 
teſtator. The cauſe coming afterwards upon an appea 
before Jord King, he reverſed ſo much of the decree as re 
hated to the deeds. and writings of the lands in poſſeſfio 
and ordered them to be delivered to the plaintiff John Pa 
pillon; but affirmed that part of the decree which relate 
to the money to be laid out in the purchaſe of land. 
— Cron: this precedent ſeveral things are to be obſerve 
of weight in the preſent caſe. 
Fixs r, That both the judges who heard and determine 
that canfe concurred, and were clear in their opinion, the 
the teſtator's intention was plain to give an gate for lif 
only to John Papillon, with contingent remainders of th 
inberitance to his ſons and Ae; and this founde 
principally on the clauſe appointing truſtees to preſerve con 
tingent remainders; and that as to the truft eſtate to b 
purchafed and ſettled, this court was bound to conforn 
to that intention, notwithftanding the technical force © 
the words heirs of the body, and to direct the ſettlement ti 
be made accordingly. . ' 
StcoxpLy, That fir Joſeph Jekyll, who took muc 
time to conſider of the caſe, and made his decree on gre 
deliberation, was of the fame opinion as to the legal effat 
deviſed in the lands in poſſeſſion; and held, that the fam 
intention would gavern in both. As to this point, indeed 
lord King differed from him, and declared his opinion 
that as to the legal tate deviſed in the lands in poſſeſſio 
it was at law an eſtate tail by force of the words bers 9 
the body. But it muſt be obſerved, that it was not a 
all neceffary for lord King to give an opinion upon thi 
point; and it was, in a manner, extrajudicial, becauſe th 
plaintiff's mazriage-articles, whereupon a ſupplementa 
bill was brought after the firſt decree, were admitted an- 
read in the cauſe, and by them he was clearly intitled 1 
equity to an eſtate tail in the lands in poſſeſſion; ſo thi 
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bias not in the teſtator's power to deviſe,” and his will 
not operate upon them. However, I admit he de- 
bred that opinion; but upon this part of the caſe there 
| fomething remarkable, which 1 perfectly remember, 
appears by the notes I then took in court upon the 
bk of my brief. The cauſe was heard on the appeal 
vl ſupplemental bill on a Saturday, the regular day for 
3: then lord King declared the opinion I have men- 
uncd, and ſaid, he would not then pronounce his decree, 
it conſider of it till 1/onday. On Monday he ſaid he 
al looked into the caſe of Liſle v. Gray, and that it was 
ed very ſtrong; and he ſeemed to be leſs clear in his 
union as to the point of law on the limitation of the legal 
fate, than he was the day before: but as the ſupple- 
pental bill had brought a new title for the plaintiff in the 
aſe, he did not ſtay to give it any further conſideration, 
affirmed the decree as to the ſettlement of the truſt 
fate; and as to the deeds and writings concerning the 
ite of the lands in poſſeſſion, reverſed that part of the de- 
tee at the rolls, and ordered them to be delivered to the 
antiff, But it was very obſervable, that he took care 
þ expreſs in his decree, that hit direction was founded an 
be ſupplemental bill; ard fo it appears by the Regiſter's 
Wok. This looks as if he had a mind to avoid any deci» 
kn of this point upon the will; and the WE of the 
ee makes it no deciſion. 

W Howetver, fince Coulſon v. Coulſon, I will urge 
kpillon-v,. Voyce no farther than as an authority (and 
bfr it is a gteat one), that upon a truſt eſtate created by 
mil, a deviſe ſo penned ought to receive this conſtrue- 
kn, and the court to direct a conveyance accordingly. 
lud in this the court was clearly warranted by former 
ecedents, as in Leonard v. earl of Suſſex, 2. Vern. 526. 
were lord Cowper decreed an eſtate for life, without im- 
Fachment of waſte, becauſe, the eſtate being only execu- 
. of the teſtatrix was to be 
purſued, 
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purſued, ſhe having declared her mind that her ſons ſhoul, 
net. have it in their power to bar their children. Upo 
this cafe. I will only make this obſervation, agteeable ti 
lord Cowper's opinion, that had the deviſe been of a Jeg 
Mate in the land, with ſuch a clauſe accompanying it, ta; 
ing ſpecial care in ſuch ſettlement that it never be in th 
power of either to dock the entail, &c. the ſons muſt har 
deen tenants in tail, and that clauſe would have had ne; u 
operation; but yet upon a traſt in equity it governed th 
whole, as a demonſtration. of the teſtator's intention, an 
turned them into tenants for life. I think it will be diff 
cult to ſhew, why the deviſe in the will in queſtion to truſ vl afte 
tees to preſerve contingent remainders will not have th 
fame operation. 
- ANOTHER great authority to this purpoſe is, fir Ic 

Hobart v. earl of Stamford, decreed alſo by lord Cowpe 
19th Dec. 1709, affirmed in the houſe of lords. I mul 

ſpend a little time in ſtating this caſe particularly, becau 
I have ſeldom found it correctly ſtated, or the determina 
tion explained in its proper force. 
Mx. ferjeant Maynard, by his will, deviſed his eſtate t 

truſtees and their heirs, to the uſe of them and their heir, 
upon ſeveral truſts, viz. That the truſtees (after the dea 

of his wife) ſhould convey part thereof to the uſe of , wer: 

in truſt for fir H. Hobart and Elizabeth his wife (h teria 

teſtator's grand-daughter) for their lives, and the life of th 
ſurvivor ; the remainder to the firſt ſon of the ſaid Eliza 
beth for 90 years, if he ſhould ſo long live; remainder t 
the heirs male of the body of ſuch firſt ſon; remainder t 
all and every the ſons of Elizabeth for 99 years, if the 
reſpectively ſo long ſhould live; remainder to the hei 
male of every of them, to take, not jointly, but ſucce 
ſively ; the ſon and ſons to take the term of 9g years, wii 

immediate remainder to his and their ſaid heirs male; rc 

mainder to Mary Maynard, his other grand- daughter (afte 
wards counteſs of Stamford), for her life; with remainde 
| t 
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palt and every her ſons for ſuch like term of gg years; 
mth remainders to the heirs male of the body of every 
h ſon. He further willed, that the other part of his 
fate ſhould (by the advice of counſel) be conveyed to, 
to the uſe of Mary Maynard for life, without im- 
wchment of waſte; remainder to all and every her ſon 
ud ſons for 99 years, if ſuch ſon or ſons ſhould ſo long 
he: with ſeveral remainders to the heirs male of the 
y of every ſuch ſon, they and all the heirs male of 
ir bodies to take ſucceſſively, each ſon to take the ſaid 
um, with remainder immediately to his ſaid heirs male; 
d after the determination of the ſaid eſtates, and failure 
ſuch heirs male of their reſpective bodies, the remain- 
thereof to his other grand-daughter, the lady Hobart, 
ad her ſons, with the like terms and remainders; the te- 
inder of all the eſtate to truſtees and their heirs, dur- 
> the life and lives of fir Henry Hobart and dame Eli- 
wbeth his wife, and of the counteſs of Stamford, to pre- 
ke contingent eſtates, and to no other uſe or purpoſe. 

Mx. ſerjeant Maynard died. Several ſuits aroſe about 
ks will; and in 1694 à private act of parliament was made, 
Cling that his real eſtate ſhould go to, and be enjoyed 
y ſuch perſons, for ſuch eſtates, and under ſuch limitations, 
6 were mentioned in the will. This act was no otherwiſe 
material than as it let in two terms of 99 years for the 
tenefit of the earl of Stamford and ſir H. Hobart, if they 


I 


01 


the reſpective parts of the eſtate. Sir H. Hobart and 
lady died, leaving fir John Hobart (now earl of Buck- 
m), their only ſon, an infant, who brought his bill 
b have a conveyance gxecuted by the truſtees, purſuant 
b the will and act of parliament. Lord Cowper, 24th 
Jan. 1707, decreed the truſtees ſhould execute con- 
Wances according to the will and the words of the act 
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hould ſo long live (in caſe they ſhould ſurvive their wives), 


A parliament, and referred it to a maſter to ſettle the con- 
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Fux maſter made his report, whereby he allowed hi 
draught of a conveyance in general words; referring to thi 
will and act of parliament, thus: To convey the premiſes 1 
Clayton and Carter and their heirs, habendum to them ant 
their beirs, to ſeveral ufes, intents, and pur poſes; in the plain 
tit will and att limited, expreſſed, and det/ared. 

To this report and draught fir J. Hobart excepted, th 
the premiſes ought at leaſt to have been limited to the uf 
of Carter and Clayton and their heirs only, in truſt fe 
fuch perſon and perſons, and for fuch eſtate and eftates, ; 
are in and by the faid will and act of parllament limitec 
whereby the legal eſtate might be veſted in the ſaid truſtee 


rely; 


for the better preſervation of the contingent eſtates and li Ir 
mitations; which otherwiſe, as the draught was prepared this c 
were liable to be deſtroyed, and the teſtator's intentio Fr 
plainly defeated. ſtruec 
Tae: matter of this exception was aps 100 D * WS 
1700, before lord Cowper, who declared, that in matteiſ i fuch j 
executory, as in caſe of articles, or a will directing a co gr 
veyance, where the words of the articles, or will, are im will, 
proper or informal, the court will not direct the convey¶ oper: 
ance according to the improper or informal expreſſions Mf limit: 
the will or articles, but will order the conveyance or i: void 
tlement to be made in a proper and legal manner, fo 4 0% y: 
may beſt anſwer the intent of the parties. He conceiy not, 
the intent of the will to be, that the eſtates ſhould be ſeſ i limit 
cured, as far as the rules of law would admit, to the iſſuſ cont 


mals of tlie reſpeAtive deviſces, beſore the croſs ttthatide 
ſhould take place, and that it was deſigned to be as ſtric 


nece 
a ſettlement as poffible by law. His lordſhip did therefor fl vey; 
order, that in the faid conveyance, where any part of th veſt 
eſtate was limited in uſe to the'plaintiff fir J. Hobart, fol cou. 
90 years, if he ſhould fo long live, there ſhould be a li tees 
mitation over to truſtees and their heirs during his lie 7 
to preſerve the contingent uſes in remainder, and then yn rect 
the frit and other ſons of fir J. Hobart in tail male fuccey n;; 


21 1 ſively 


EASE OF BAGSHAW AND sPENCER:; 


rely; and where any part of the eſtate was limited to the 

counteſs of Stamford for life, and then to the earl of Stam- 

furd for 99 years, if he ſhould ſo long live, that there 

hould be a limitation alſo to truſtees, and their heirs, dur- 

ng the lives of the ſaid earl and counteſs, and the ſurvi- 

or of them, to preſerve the contingent uſes in remainder; 

and then to the firſt and every other ſon of the counteſs 
of Stamford, and the heirs male of the body of ſuch firſt 

ind every other ſon, and then to the right heirs of fir John 
Maynard; which right heirs were the counteſs of Stam- 

ford and fir John Hobart. This is the order which was 
afirmed by the houſe of lords, 

IT may be worth while to ſtop a little to e's upon 
this caſe. 

FixsT, Both this court and the houſe of lords con- 

ſtrued the words heirs male of the body of the firſt ſon of 
lady Hobart in the ſenſe of the firſt and every other fon of 
fch firſt ſom 

SECONDLY, Taking the limitation as it ſtood in the 


operation of theſe words, into a conveyance by deed, the 
Imitation to the heirs male of the body of ſuch firſt ſon was 
void in law; for the eſtate limited to ſuch firſt ſon was for 
90 years only, and not a freehold ; and conſequently could 


limitation to the heirs male of his body; and by way of 
contingent remainder it could not be good, becauſe there 
was no eſtate of freehold to ſupport it. Hence it followed 
neceſſarily, that had theſe words been inſerted in a con- 
veyance, the freehold and inheritance muſt, at law, have 
veſted in the co-heirs of fir J. Maynard; and yet the 
court made good the whole by inſerting an eſtate to truſ- 
tees to preſerve contingent remainders. 

Tump, The private act of parliament did not di- 
rect any limitations to truſtees to preſerve contingent re- 
mainders after the eſtate to the earl of Stamford for 99 
TL E e years, 


will, and reducing the words, or even the ſtrict legal - 


not, within the doctrine of Shelley's caſe, unite with the 
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Cafe of Aſhton | 


V. Ashton, cited. 


' years, if he ſhould fo long live; and yet that was alf 
directed. 


his bill for a performance of this truſt; and at the hear- 


TASE OF BAGSHAW AND SPENCER» 


FouRTHLY. mr. ferjeant Maynard had inſerted an ex. 
preſs clauſe in his will, directing truſtees to ſupport con- 
tingent remainders after the deviſes for life to fir Henry 
Hobart, lady Hobart, and the counteſs of Stamford; and 
therefore it might have been argued, and undoubtedly was 
ſo, that where the teſtator intended fuch eſtate to preſerve 
contingent remainders, he had inſerted it; and, conſe- 
quently, where he had omitted it, did not intend it ſhould 
be done. Farther, the will concluded with negative words, 
and to no other uſe or purpoſe whatſoever. This was a 
much more plauſible objection than what is drawn in the 
preſent caſe from the different penning of the deviſe of the 
other moiety to the after-born ſons of mrs. Spencer, and 
yet it did not prevail againſt the teſtator's governing in- 
tention, to make a ſtrict ſettlement. 

THtsx caſes were precedent to that of Papillon v. 


Voyce. But that authority has been followed by others 
ſubſequent. | 
ASHTON v. ASHTON, 14th Nov. 1734, before fir Jo- 
ſeph Jekyll. Joſeph Aſhton, by his will, gave 12001. in 
money, and 6000 l. South Sea annuities. to truſtees, in 
truſt, as ſoon as conveniently might be after his death, to 
fell the ſame, and lay out the money in a purchaſe of lands 
of inheritance to be conveyed to George Joſeph Aſhton ll tem 
for life, and after his death te the iſſue of his body lau- heirs, 
fully begotten ; and for want of ſuch iflue, to his nephew 
Henry Aſhton in fee. George Joſeph Aſhton brought 


ing of the cauſe, one queſtion was, What eſtate the Wl and 

plaintiff ought to take in the lands to be purchaſed, whe- Wl Han 

ther for life only, or in tail? it being inſiſted on his part, ¶ of H 

that had this been a deviſe of the lands, he would clearly tuto 

have been tenant in tail, and the truſt ought to receive Wl of th 

the fame conſtruction, But the court held, that he ought Wi Han 
| to 
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b be made tenant for life only of the lands to be pur- 

thaſed, and decreed that they ſhould be conveyed- to the 

lintiff for life, with remainder to truſtees to preſerve con- 

tingent remainders; with remainder to his firſt. and-other 

ns in tail general; with remainder to his daughters in 

tail as tenants in common, and not as joint tenants, with 

tro-remainders between them; remainder in fee to the 

fefendant Robert Aſhton. This decree has ſtood without 
teing appealed from. But here I muſt take notice, that 
the words of the limitation are iſſue of bis body, and not 
beirt of his body, as in the preſent caſe. But it has been 
eſtabliſhed ever fince the caſe of King v. Melling, that in 
2 will the words i/ue of the body ate as ſtrict proper words 
ef limitation as the words heirs of the body, and equally 
give an eftate tail in lands legally deviſed; and fo it would 
undoubtedly have been in the caſe of Aſhton v. Aſhton, 
had it been a deviſe of the lands. What changed that con- 
fruction in the caſe of Backhouſe v. Wells, was the word 
"my, which imported a negative. 

Tur next caſe 1 ſhall mention is that of Withers 6; 
Agood; decreed by lord Talbot 4th July 1735. I ſhall 
late it from the Regiſter's book; and it was this: Iſaac 
Algood being ſeiſed in fee of ſome ground- rents, and of 
tertain tefms for years in houſes, by deed dated ioth Feb. 
1714, conveyed the ſame to truſtees; to hold ſuch part of the 
fremiſes as was freehold to the uſe of the truſtees and their 
teirs; and ſuch part as was leaſehold to the truſtees; their 
executors-arid adminiſtrators; upon truſt that they ſhould 
ply the rents of the premiſes, and the benefit of the re- 


lemption thereof, to the plaintiff Hannah Withers for life; 


ind aftet her death, to the heirs of the body of the plaintiff” 
Hannah Withers, and of Iſaac Algood, ſince deceafed, and 
of Hannah Glaſs and Mary Algood, and to their heirs exe - 
eutors adminiſtrators and aſſigns, during the continuance 
ef the eſtate in the premiſes; After the teſtator's death, 
Hannah Withers, jointly with her buſband, brought her 

Eez bil 


caſe of Withers 
v.Algood, cited, 


— 
> 
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bill for a redemption of certain mortgages which wert! Tar 
upon the premiſes deviſed, and for a performance of the Wyat of 
truſts of the will. At the hearing, one queſtion was, ¶ decreed 
What eſtate the plaintiff Hannah took in her ſhare of the Wiſh cpal qu 
premiſes by virtue of this truſt, whether for life or in tail? ic The 
And, upon argument, lord Talbot was of opinion, that he tens 
ſhe took only an eſtate for life, and has declared it in his 


Ta! 
decree in theſe words: That the plaintiff, Hannah Withers ume te 
is intitled to the equity of redemption of the freehold and erw. 


leaſehold premiſes compriſed in the deed of truſt during he 
tife, Accordingly he decreed the redemption to her as te 
nant for life, with proper proviſions for ſecuring the prin 
cipal money upon the remainders of inheritance in the 
.eſtate, and for keeping down the intereſt, during her lift 
out of the rents and profits. You obſerve, that in this 
caſe the words were heirs of the body, and yet were hel 
to be words of purchaſe, I am ſenſible that it has bee 
- endeavoured to be diſtinguiſhed by ſaying, that the heirs 4 
the body of Hannah Withers were joined in the deviſe wi 
other perſons who clearly muſt take by purchaſe by wa 
of remainder, and that ſhewed the donor's intent that 

they ſhould all take in the ſame manner by purchaſe. Bug 
what does that amount to? Only that a plain indicatic 
of the teſtator's intention will change thoſe words fro 
words of limitation of eſtate into words of purchaſe 
- which is all that is contended for in the cafe now in 
judgment. For this argument was not concluſive, no 
did create any abſolute neceffity to make them words of 
. purchaſe; ſince, if it had been a grant of a legal eſtate 
- Hannah Withers muſt have taken one-fourth part of thi 
inheritance as tenant in tail, and the other three-fourth: 
have gone after her deceaſe to the grantees in remainder, 
In a report which I have ſeen of this caſe, lord Talbot 
Aid expreſsly, That the rule of law is not fo ftrift as to 
2 the intent 7 the party, where Plain, 


Tm 
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bat of lord and lady Glenorchy v. Boſville, which was 
fecreed by lord Talbot, Hil. 1733, and where the prin- 
cipal queſtion at the hearing was, Whether by virtue of 
ir Thomas Perſhal's will, lady Glenorchy was intitled ta 
te tenant in tail, or for life only? 

THis cauſe came on firſt before lord King, who took 
lime to adviſe, and to have the opinion of the judges. 
ierwards came on before lord Talbot, who, after long 
ugument and deliberate conſideration, held, that ſhe was 
entitled only to an eſtate for liſe, with remainder to her 
huſband for life; remainder to truſtees to preſerve con- 
tingent remainders, with remainder to her firſt and other 
ſons in tail; remainder to her daughters in tail, with other 
remainders over; and decreed a ſettlement accordifigly, 
Notwithſtanding this, he held, that according to King v, 
Melling's caſe, the words ſue of the body were as proper 
words of limitation in a will, as the words beirs of the body; 
and that if this had been a deyiſe of a legal eſtate, lady 
Glenorchy would have been tenant in tail; but that it 
being the caſe of a truſt, circumſtanced as that was, he 
was at liberty to make a different conſtruction, to comply 
more ſtrictly with the teſtator's intention. I cite this 
caſe at preſent, merely as another authority in general, 
That the word iſſue, though admitted to have the ſenſe of 
the words heirs of the body, was conſtrued as a word of 
purchaſe, to comply with the teſtator's intention; and I 
ſhall reſerve to my next head that part of my lord Talbot's 
reaſoning which turns upon the diſtinction between truſts 
executed and truſts executory, which has been ſo much 
inſiſted on for the plaintiff, 

Bur before I quit this precedent I muſt obſerve, that 
there were conſiderable arguments ariſing upon the pen- 


Intention to make lady Glenorchy only tenant for life in 


Ee3 which 


ning of fir Thomas Perſhal's will, to rebut the ſuppoſed 


caſe ſhe married according to the direction of the will, 


Tux laſt authority which I ſhall cite under this head, i is Caſeoflord Gle- 


norchy v. Boſe 
ville, cited, 
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N which the. had done ; for, in the other event of her pot 
* | marrying according to that direction, he had directed one 
moiety of the eſtate to be conveyed to her for life, with 
remainder to truſtees to preſerve contingent remainders, 
remainder to her firſt and every other ſon, being a proteſ- 
tant, in tail; whereas, in the other caſe, it was barely 
limited to her for life, then to her huſband for life, ind 
then to the iſſue of ber boch generally Hence it appeared, 
that the maker of this will knew the difference between a 
general limitation i in tail and a ſtrict ſettlement; and knew 
alſo how, and in what place, properly to inſert truſtees to 
preſerve contingent remainders when he intended it. This 
furniſhed a much ſtronger objection than that which is 
drawn in the preſent caſe from the limitation of the other 
moiety to the after-born ſons of mrs. Spencer, and yet it 
did not prevail to ſupport the legal conſtruction of the 
words againſt the manifeſt general intention of the tel. 
tator. : | 
Third queſtion. Tunis caſe leads me naturally to the third and laſt queſ. 
eden rafts tien: Whether there is any particular ſettled rule or de- 
grecuted and termination of this court which will ſtand i in the way of 
and prevent the teſtator's intention from taking effect 
And under this head I propoſe conſidering the diſtinction 
between truſts executed and truſts executory. 
For the plaintiff it has been objected, that two particu- 
lar ſettled rules ſtand in the way. 
Fixs r, That although in decreeing an execution of this 
marriage-articles entered into for v valuable conſideration, the 


court, in order to render the contract of the parties effec- +: 
tual, will make ſuch a conſtruction as is contended for by leg 
the defendant ; yet upon a will under which all parties. "Ml 
claim voluntarily, the words devifing a truſt ate muſt * 
be taken as they are, and the court is not at liberty to de- * 
| part from them. _ 


SECONDLY, "That even in the caſe of wills there is a 
difference Ge between truſts executed and truſts 


EXEC utorye \ 
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executory, That, for inſtance, where the deviſe is to the 
uſe of A. and his heirs in truſt for B. and the heirs or i/ſue 
of his body, that is a fru executed, and the court cannot 
rary the words. But where the deviſe is to the uſe of A. 
ind his heirs upon truſt to convey the eſtate to B. and tho 
eirs or iſſue of his body, that is an executory truſt, and the 
court has a greater latitude to model and frame it fo as to 
anſwer the intention. 

Tus leading authority to ſupport the firſt objeQion is 
that of Bale v. Coleman, decreed by lord Cowper 26th 
July 1708; and afterwards on a re-hearing by lord Har- 
court, 28th April 1711. Regiſter's book 1710, lib. A. 
409. reported 2. Vern. 670. and 1. Will. 142. 

In ſupport of the latter objection ſeveral caſes have been 
urged, I will, in the firſt place, conſider the firſt objec. 
tion. It is very true, that a difference has been allowed 
between the conſtruction of marriage-articles for a valuable 
rnſideration and of truſts in wills, notwithſtanding that 
it has been admitted that the intention of the party ought 
to prevail in both, For this reaſon it is, that I have not 
cited any one caſe ariſing upon articles for a valuable con- 
fderation. But I beg leave to deny the propoſition which 


has been laid down, that becauſe under a will all parties 


claim as volunteers, therefore the words deviſing a truſt 
' eſtate muſt be taken as they are, and the court cannot de- 
part from them. There is a multitude of authorities in 
this court to the contrary, ſeveral of which I have cited 
already; and it muſt, of neceſſity, be ſo, For as the court 
is, in moſt of thoſe, bound to decree a conyeyance of the 
legal eſtate, if it ſhould inſert in the conveyance the very 
fame words of limitation which are found jn the will, they, 
would often haye a different operation in a deed, and carry 
a different eſtate from that given by the will. There are 
various caſes of this fort; but to put one plain inſtance 
inſtead of many,—the word ſue in a will is generally and 
properly a word of limitation of eſtate ; but in a deed, it is 
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according to the teſtator's intention, which amounts to 


upon the whole frame and texture of the teſtament. 


CASE OF BAGSHAW AND SPENCER, , 


always a word of purchaſe, and muſt operate accordingly, 
What, then, follows from hence? The court muſt, in all 
ſuch caſes, make a conſtruction of the words of the will 


this; That it is bound to depart from the very words, in 
order to comply with the intent appearing in the will; i. e. 


J will now examine the caſe of Bale v. Coleman a little 
particularly, 

WiLLiam STAWELL, by will 2d June 1702, deviſed 
to fqur truſtees and their heirs all his manors and lands, to 
the intent they ſhould, by ſale or leaſing, pay his debts; 
and the reſidue of the premiſes to the ſame four perſons, 
their heirs and aſſigns, equally to be divided between them, 
By codicil of the fame roth June 1702, the teſtator de. 
clared his will to be, after his debts paid, and a diviſion 
made of the remainder of the premiſes, that, notwithſtand- 
ing the expreſs words of his will to Elizabeth Bale (one 
of the four truſtees), her heirs and aſſigns for ever, his 


meaning was, that ſuch part as ſhould fall to the ſhare of 
the faid Elizabeth ſhould be and remain to the ſaid Eliza- 


beth for her life, with a power to make leaſes for 99 years, 
determinable on three lives; and after her death to the 
plaintiff Chriſtopher Bale, her ſon, for his life, with like 
power to make leaſes; remainder ta the heirs male of his 


body lawfully ta be begotten ; and for default of ſuch iſſue, 


to Coleman and Bogan, and their heirs, equally to be di- 
vided between them. Chriſtopher Bale, the ſon of Eliza- 
beth, was plaintiff in the cauſe; and the defendant, Cole- 
man, inſiſted, that he ought only to have, by the convey- 
ance to be executed, an eſtate for life limited to him, 
with remainder to his firſt, &c. ſons, and the heirs male 
of the bodies of ſuch ſons ſucceſſively, with remainder to 
the defendants Coleman and Bogan, and their heirs. 
Uro the hearing of the cauſe by lord Cowper, in 1708, 
he was of that opinion; and Cecreed, that there ſhould be 


a parti» 
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z partition of the reſidue of the eſtate, and that the ſhares 
hould be conveyed in this manner, viz. one fourth to the 
&fendant Coleman, two fourths to Bogan, and the re- 


mining fourth to Elizabeth Bale, the plaintiff's mother; 


fat this laſt fourth part ſhould be ſettled to the uſe of 
Elizabeth Bale for life, with the power of leaſing; and 
iter her deceaſe, to the plaintiff Chriſtopher, her ſon, for 
life, with the like power of leaſing; and after his deceaſe 
v the firſt and every other ſon of his body, and the heirs 
male of the body of every ſuch ſon ſucceſſively; and for 
&efault of ſuch iſſue, to the defendants Coleman and Bogan, 
and their heirs, as tenants in common, 

In this decree my lord Harcourt has cauſed his reaſons 
to be very minutely entered; and from theſe the plaintiff's 
counſe] have argued more than from the judgment itſelf, 
The declarations are theſe ; | 

His lordſhip declared, That this caſe, ariſing upon the 
words of a will, was much different from the ſeveral caſes 
&creed in this court upon marriage-articles. That ſuch 
uticles are always intended to be carried into a further and 
more perfect execution: That the parties to ſuch articles 
we to be conſidered as purchaſers, and in a court of equity 
ought to have their contracts executed according to the 
intent and the nature and courſe of marriage-articles and 
ſettlements z on making whereof the iſſue male of the mar- 
rage are particularly regarded, and generally taken as 
purchaſers ; That when, by the careleſs penning of mar- 
rage-articles, the contract is expreſſed, in conſideration 
of an intended marriage and portion, to ſettle the huſband's 
eſtate to the uſe of him and his intended wife, and the 
heirs male of their bodies, or the like, that general limita- 
tion has been reſtrained in this. court, when an execution 
of the marriage-articles and agreement has been decreed, 

to an eſtate to the huſband for life, with remainder to his 
firſt and other ſans in tail male, for that it could not rea- 
lonably be ſuppoſed a valuable conſideration was agreed to 

| be 
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5 be given to have an eſtate ſo ſettled that the huſb gg 
| might deſtroy or bar the ſettlement as ſoon as he ſhould 
make it; but that no one caſe had been cited where the 
kke deeree had been made upon the words of a will, under 
which the deviſees claimed voluntarily: That in this caſe 
the queſtion aroſe upon the words of the codicil ; and that 
all wills ought to be conſtrued according to the intent of 
the teſtator, fo as ſuch intent appears with certainty, and 
be confiſtent with the rules of law; but ſuch intent could 
be no otherwiſe conſidered in a court of equity than in the 
courts of law, and that the ſame words of limitation in 2 
will ought to receive the fame conſtruction in a court of 
equity as they have at law; That the ſame words in a 
will which at law would create a legal intail, ought to be 
fo conſtrued by this court when they fall under a truſt, 
and are to be carried into further execution, as in the pre- 
ſent caſe, By the words of the codicil, according to the 
known rule of conſtruction of law, the teſtator has given 
the plaintiff an eſtate tail in Elizabeth Bale's ſhare after 
her deceaſe, and ſubje& to her power of leaſing; and that 
in this caſe it could not be inferred with any certainty from 
the power of leaſing given by the ſtatute 30. Hen. 8. to 
tenant in tail; and it being admitted that the debts and le- 
gacies are paid, therefore the ſame conſtruction ought to be 
made as if no truft had been; and then, in conſtruction of 
law, it will be an eſtate tail executed. 
CoNs1DER theſe reaſons, and how far they are appli» 
cable to the preſent caſe, 
Tux firſt part of this declaration relating to the diſtinc- 
tion between the conſtruction of marriage-articles for va- 
luable conſideration and wills is certainly right, but has 
nothing to do with the preſent caſe ; and it is remarkable, 
that the caſe there put is of articles limiting the eſtate to 
abe buſband and wift, and the heirs male of their bodies, 
which, in this court, would be decreed to be executed in 
ſtrict ſettlement ; and then it follows, but that no caſe had 

| been 
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len cited where the like decree had been made upon the 

words of a will, This is very true; there never was ſuch 

4 decree, nor ever will be, where there is no more in a 

jill than is there ſtated ; for in this caſe put, there is na 
gſertion of truſtees to preſerve contingent remainders, nor 
y thing elſe to indicate an intention in the teſtator fs 
krent from the legal force of the words, 

Tux next clauſe of the declaration ſeems to be applied 
þ deyiſes of legal eſtates in wills, about which there 
zno queſtion but they muſt receive the ſame conſtruc- 
jon in courts of equity as in courts of law. 


BW. THe next words relate directly to the deyiſes of truſts, 
Wd 1 own they go a great way: That the ſame words in a 
be vi! which at law would create an eftate tail, ought to be 


wnſfirued by this court, when they fall under a truſt, and 
gre to be carried into further execution, as in this preſent 


5 uſe, ſo as to carry an equitable entail, Now I muſt ob- 
en ie, that this propoſition includes all truſts, as well what 
ter e deen called truſts executory as truſts executed; for 
dat | words are, which are to be carried into further execu- 
om . I fear his lordſhip, for whoſe abilities I have the 
% woſt deference, had not, in that caſe, been fully inform- 
z. Wii of the precedents; for almoſt every one of the autho- 
„ess of this court, which I have cited under my ſecond head, 


xe direct contradictions to this propoſition; and having 
Iready ſtated, I now only refer to them. At the conclu- 
lon of the general argument in this declaration, there is a 
ry remarkable clauſe: And it being admitted that the 
thts and legacies are paid, therefore the ſame conſtruction 
webt to be made as if no truſt had been, His lordſhip has 
das bought fit to call in this reaſon in aid of his opinion, but 
ble, on J cannot conceive how that ſubſequent fact could 
ky, or operate at all, in the expoſition of the will: but. 


e to 
ties, n could, it diſtinguiſhes that caſe from the caſe now in 
d in MWivement; for here the eſtate is not fold, nor the truſt 


formed. I may be thought to ſtand in noed of ſome 


excuſe 
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conſequently could not have been fully conſidered nor 
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excuſe for dwelling ſo long upon this caſe ; but it has been 
much enforced, and relied upon, that I thought it ne- 
ceſfary; and I cannot help adding one circumſtance within 
my private knowledge. After this noble lord was out of 
his office, I have more than once heard himi expreſs him- 
ſelf very ſtrongly, and very wiſely, againſt declaring ge- 
neral reaſonings in decrees of this court, which poſſibly 
might affect other caſes not then in judgment, and which 


foreſeen. I could have wiſhed that his lordſhip had not 
departed from that cautious rule in this inſtance. 
Bor, to add force to this precedent, it was faid at the 
bar, that the cauſe was reheard again before lord Coy. 
per, when he came to the great ſeal a ſecond time, and 
that he was convinced by Jord Harcourt's reaſons, and af- 
firmed the latter decree made for the reverſal of his own, 
But that was a miſtake, for it never was reheard again by 
brd Cowper; and indeed, ſecond rehearings are con- 
trary to the general rules of this court; and therefore, if 
lord Cowper ever did throw out any thing like giving way 
to my lord Harcourt's reaſons in that decree, it muſt have 
been only obiter, upon the occaſional mention of it in ſome 
ether cauſe. And after all, lord Harcourt's reverſal of 
rd Cowper's decree does not ſtand in need of that de- 
tail of general reaſons to ſupport it, but may be maintained 
vpon the foot of particular diſtinctions from other prece- 
dents, and is molt plainly diſtinguiſhed from the preſent i cou: 
caſe. not 
Sxcoxpl v, I come now to the ſecond queſtion ariſing but 
under this head, which is founded on the difference faid to en 
have been eſtabliſhed between trufts executory and tri [ 
executed— That the court has a greater latitude of con- chu 
fruction to anſwer the intention in the one caſe than in de U 
the other. ' wor 
Nobody can be more averſe than I am quieta movers, 
40 ſhake things ſettled; but I cannot find that this diſtince 
| tion 
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Yon has been eſtabliſhed by any direct reſolution upon 
the point, though mention has been made of it argrends, 
and reaſons have ſometimes been drawn from it collaterally, 
to ſtrengthen deciſions in caſes where a conveyance has 
deen directed by the will. 

Ir one was to examine this diſtinction to the bottom, 
it might, perhaps, ſound a little ſtrange in the ears c 
hwyers, that ſuch a diſtinction ſhuuld be ſolemnly eſta- 
liſhed. 

ALL truſts are in the notion of law executory, and to 
he executed in this court by ſubpcena, as the old books 
peax. At common law every uſe was a truſt. Then 
came 27. Hen. 8. and executed the legal eſtate to the uſe, 
and conjoined them together. That ftatute mentions trefs 
3s well as uſes ;- and a truſt executed is, in ſtrictneſs, now 
a legal eſtate : and therefore, in order to bring it into the 
juriſdiction of the chancery, it muſt be executory, i. e. the 
al eftate muſt want to be executed to the tryf, and 2 
conveyance to be decreed. Fhereſore, one eſſential part 
of the truft is, that the truſtee is to convey the eftate at 
ſome time or other : ſometimes it is to be done ſooner, 
ſometimes later; and this, whether the teſtator has directed 
it or not; and ſo much every teſtator is prefumed to know. 
de- One may, therefore, reaſonably doubt how it can make any 
ned {ubſtantial difference, whether the teſtator has in words 
ce · ¶ directed a conveyance or not; ſince the law, i. e. the 
ſent courſe of this court, takes notice, that the teſtator could 

not intend his eſtate ſhould always remain in the truſtees, 
ſing i but that one principal confidence repoſed in them is to 
do convey. 
ruſts I HAvE ſaid, one may reaſonably doubt of this; and I 
-on-WF chuſe not to carry it further at preſent, out of deference 


n in do thoſe great men who have laid any weight on this diſtinc- 


tion. The caſe wherein the moſt is produced on this ſub- 
re if is that of lord Glenorchy v. Boſville. What = 


* 
* 
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bord Talbot faid in his argument in that cauſe relative i 
that point; is ſtated to me thus : 

« THERE is another queſtion; viz: How far; in cafes 
« of truſts executory, as this is, the teſtator's intent is to 
E prevail over the ſtrength and legal ſignification of the 
« words? I repeat it: I think in caſes of truſts executed, 
u or immediate deviſes, the conſtruction of the courts of t ca 
* hw and equity ought to be the fame; for there the 
c teſtator does not ſuppoſe any other conveyance will be 
made: but in executory trufts he leaves ſomewhat to be WF” 
done; the truſts to be executed in a mote careful and © e. 
« accurate manner. The caſe of Leonard v. Com, Wi "its 
« Suſſex, had it been by act executed, would have been il Ir © 
« an eſtate tail, and the reſtraint had been void; but "> 
& being an executory truft, the court decreed according to WS”? 
« the intent, as it was found expreſſed in the will, which In k 
< muſt now govern our conſtruction. And though all WW" 
parties claiming under this will are volunteers, yet are Man. 
4 they intitled to the aid of this court to direct their truſ- ¶ uſe 
c tees. I have already ſaid what I ſhould incline to, if this Mis © 
« was an immediate deviſe; but as it is executory, and that | 
& ſuch conſtruction may be made, as that the iſſue may em 
< take without any of the inconveniencies, which were Ihen 
& the foundation of the reſolution in King v. Melling's re 
<« caſe, and that the teſtator's intent is plain the iſſue ſhould WI 
« take, the conveyance by being in the common form, viz. N 9 
< to lady Glenorchy-for life, remainder to her huſband iat 
the lord Glenorchy for life, remainder to the firſt and 
every other ſon, with a remainder to the daughters, es 1 
& will beſt ſerve the teſtator's intent. By 

Nozopy can poflibly have a greater deference for It * 
my lord Talbot's opinion than I have; but I think his bent 
decree ſo right in that cauſe, that it did not want the ad 
of the diſtinction there made. Conſider, then, how far 
it amounts to a politive opinion, even- to conclude him- 
alt. 
Tus 
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Tux firſt words, indeed, as ſtated; are theſe : “I think 
in caſes of tru/?s executed or immediate deviſes, the con- 
k fruftion of courts of law and equity ought to be the 
ame; for there the teſtator does not ſuppoſe any other 
conveyance will be made. 

zur 1 think, I have proved that the teſtator is, in 
voſt caſes, preſumed to know, that at ſome time or other 
yfurther conveyance muſt be made. 

IMMEDIATELY after, his lordſhip mentions the caſe of 
d v. Com. Suſſex, and fays; & Had that been by 


ka executed, it would have been an eſtate tail, and the 
reſtraint had been void.“ 


lie 


m. 
en lx by act executed is meant a deed in the teſtator's life- 
ee, which is the proper ſenſe of the words, it is certainly 


yht; for all ſuch reſtraints of alienation are void at com- 


* on law. But if it be meant only @ deviſe to truſtees 
ali von an immediate truſt, without expreſily directing @ con- 
re ante, I beg leave to doubt of it; and whether if ſuch a 
ul. auſe of reſtraint had been a deviſe of a truft executed (as 
his Wis called), the court, when it had decreed a convey- 
nat Whace, would not have been bound to decree it in ſtrict 
ay Wſftlement, as lord Cowper did in that cafe? He adds 
re irther: And though all parties claiming under this will 
re volunteers, yet they are entitled to the aid of this 
1ld court to direct their truſtees.” But can this differ the 
ix. Nee of what has been called an executory tru/? from an im- 
nd date deviſe in truſt? In both caſes the parties are 
nd ally intitled to the aid of this court to direct their truſ- 
Nees in making a conveyance. ' 


Bur towards the end it appears, that his lordſhip had 


for Wnt formed any fixed opinion to bind himſelf upon this 
his Wont ;. for he ſays, I have already ſaid what I ſhould in- 
aid ne to, if this was an immediate deviſe. This ſhews it 
far e only the preſent inclination of his theughts, without 
m. ing abſolutely determined his Judgment upon = _ 


kcular point, 
Ur | AND 


| py 
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AND indeed it appears, that he afterwards relaxed fro 
this; for in the caſe of Withers v. Algood, which w: 
decreed near two years afterwards, 4th July 1735, an 
has been already ſtated, his lordſhip made the lite conftruc 
tion upon a truſt in a deed, wherein there was no direc 
tion of a conveyance, nor any thing to diſtinguiſh it fron 
yhat has been called a tru/t executed. jill, ft 
- In the caſe of Papillon v. Voyce, lord King, who wait? 1 
very favourable to the ſtrict rules of law, neither founde on 
himſelf upon, nor made any ſuch diſtinction; for, accord der f 
ing to 2. Will. 478. (which agrees with my memory iſs dau 
he ſays, The diverſity is, where a will paſles a leg 
* eflate, and where it is only executary, and the part v Ben 
* muſt come to this court in order to have the benefit ¶ Iv preſ 
d the will;“ that in the latter caſe, the intention ſhall tał is dec 
Place, and not the rules of law. Here he explains wa de wi 
he means by the word executory, i. e. where the party mu 
come to this court to have the benefit of the will ; and that i ¶ dict 
the caſe of all truſts which muſt be executed by ſubpcen: weſer\ 
I HAvE now gone through the general reaſoning upoivere 1 
the caſe. But there is one thing ſtill behind which is par | 
ticular to this cauſe, and, I really think, deciſive as lis w 


che determination which ought to be made. com 


I Laid it down at firſt, and in this I entirely agree it v 


with the maſter of the rolls, that nothing which has hap . dec: 


pened ſince the death of mr. Benjamin Aſhton can var it o 
the conſtruction of his will, or the conſequential rights con 
the parties; but the determination of the court muſt bi min 
the fame as to all legal and equitable conſequence, as afte 
Benjamin Bagſhaw, the deviſee, had been living, an rem 
now come to this court for a decree. | 
Tuts being an allowed and undoubted principle, I wile; 
now conſider what muſt have been done in caſe Benjam 
Bagſhaw had, at this time, been plaintiff, and praying 
the court a conveyance of this moiety of the eſtate upo! 
the foot of the will. If that had been the caſe, the cou 

| | | | mul 


CASE OF BAGSHAW AND SPENCER, 


aut have decreed the ſurplus of the money ariſing by | 
le to be. laid out in the purchaſe of lands, and one moiety 
I thoſe lands to be conveyed to the uſe of Benjamin Bag- 

uw, with remainder over. Then the queſtion would 


res to preſerve contingent remainders, which ſtands in the 
nll, ſhould have been inſerted in that conveyance, or left 
wt? Fit ought to have been inſerted, then the next limi- 
mon of the uſe muſt have been to the firſt and every 
wer ſon of Benjamin in tail general, with remainder to 
is daughters in tail, as tenants in common; for the court 


b Benjamin Bagſhaw for life, with remainder to truſtees 
v preſerve contingent remainders during his life, and after 
lis deceaſe to the heirs of his body, in the very words of 
de will. 

Tuts is clear, becauſe it would be abſurd and con- 
miictory. It would be inſerting a clauſe in a deed to 
xeſerve contingent remainders in that deed, when there 
were no contingent remainders in it to be preſerved. This 
w expreſsly agreed by lord King in Papillon v. Voyce. 
lis words were, as I took them from his mouth, © If this 
& conveyance ſhould be made in the words of the will, 
"it would be a very blundering one, and the court will not 
*decree that contrary to the intention of the teſtator. If 
"it ought to have been left out, then the limitations of the 
* conveyance muſt have been framed to the uſe of Benja- 
min Bagſhaw for life, without impeachment of waſte, and 
" after his deceaſe to the beirs of his body, with the other 
remainders over.” According to theſe words, an imme- 
late eſtate tail in poſſeſſion would have been veſted in 
Ienjamin Bagſhaw: 

in one or the other of thoſe ways muſt the conveyance 
ave been framed; for I can think of no third method. 
Now take it which of thoſe ways you pleaſe, the court 

Vor. I et as | muſt 


ave ariſen directly, Whether the remainder in the truſ- 


would not have directed a conveyance to uſes to be made 
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muſt have departed from the ſtrict words of the will, and 
then the queſtion comes to this : 

WrETHER the court ought to have departed from the 
words of the will to comply with the teſtator's intention, 
or to contradict and defeat it? 

Axpo my opinion is, . 
depart from the ſtrict words of a will, I am bound to do it 


ſo as to comply with and ſupport the teſtator's intent, whic 
rather than to contradict and defeat it; and I hold with lord have 
Hale, in the caſe of Pibus v. Mitford, 1. Vent. 378. f only 
« we can by any means ſerve the intent of the parties, Wl «fat, 
« we ought to do it as good expoſitors; for, as lord Ho- wou 
« bart ſays, in conſtruction (even) of deeds, judges do no oper 
& harm, 1 par- eſtat 
« ties, without violating any law. with 

To this it has been objected in argument at the bar, WI with 
that, ſuppoſing the court at liberty to vary from the letter veya 
of the will, yet ſtill it muſt adhere to that which would part 
be the legal operation of the words of limitation of the ni 
c E 


conveyance. the 
I pewy this eden and I think I have diſproved {WM jam: 
it both by reaſon and authorities. But, for argument ſake, Wl # » 


admitting the general propoſition, the court could not 


- have done it in the preſent caſe, by leaving out the re- 


mainder to truſtees to preſerve contingent uſes, without 


_ conveying to Benjamin Bagſhaw a different legal eſtate 


wor 
effe 
the 
cou 
from that which the words of the will would have carried E 
if it had been a legal deviſe of the lands. In Coulſon v. for 
Coulſon the deviſe, was of a legal eſtate, and the words 4 
the fame as in the will ; but all the judges of B. R. held + 

one 

be 

Baz 


That by reaſon of the remainder to the truſtees to pre- 


« ſerve contingent uſes interpoſing between the deviſe to 
Robert Coulſon for life and the ſubſequent limitation 
« to the heirs of his body, Robert took an eſtate for lite 
not merged by the deviſe to the heirs of his body, but 

« by 
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« by that deviſe an eſtate tail in remainder veſted in the 
« ſaid Robert Coulſon.” 

Tu conſequence of this opinion is, that if the court, 
in framing the conveyance in the caſe ſuppoſed of Benja- 
min Bagſhaw being before the court, had left out the re- 


mainder to the truſtees and their heirs during the life of 


Benjamin Bagſhaw, to preſerve the contingent remainders, 
which, in, purſuing the latter method, they certainly muſt 
have done, they would have given Benjamin Bagſhaw not 
only a different equitable ęſtate, but alſo a different legal 
gate, from what the words, as they ſtand in the will, 
would have given him. To explain this: By the legal 
operation of the words of the will he would have had an 
eſtate for life in poſſeſſion, not united with the inheritance, 
with a remainder to truſtees and their heirs during his life, 
with a remainder to himſelf in tail. But by ſuch a con- 
veyance by deed as is contended for on the plaintiff's 
part, he would have had no particular eftate for life, but 
an immediate eſtate tail in poſſeſſion. 


HENCE it clearly appears, that if, in the preſent caſe, 
the court had directed the conveyance to the uſe Ben- 
jamin Bagſhaw: for life, and after his deceaſe ts the heirs 
of bis body, it would not only have departed from the very 
words of the will, but alſo from the legal operation and 
effect of thoſe words, and conſequently have contradicted 
the teſtator's intention, according to the conſtruction of a 
court of law as well as a court of equity. 

Bur this I cannot think myſelf warranted to do; and 
for all theſe reaſons my judgment is, 

To reverſe ſo much of the laſt decree made at the 
Rolls as declares, that Benjamin Bagſhaw took an eſtate 
tail by the will of Benjamin Aſhton ; and as dires, that 
one moiety of the clear ſurplus of the purchaſe 
be paid and applied according to the will of Benjamin 

W. | 


* 
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AND inſtead thereof, as all the particular limitations in 
Benjamin Aſhton's will are, by the events which have 
happened, fpent and determined, I muſt decree, that one 
moiety of the clear ſurplus of the money ariſing by ſale of 
the truſt eſtate in queſtion be paid to the defendant John 
Spencer, the heir at law of the teſtator Benjamin Aſhton, 
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CASE on the OPERATION of the STATUTE ey 
USES, the DOCTRINE of EXECUTORY FEES, 
and POWERS of REVOCATION; with the Ori- 


vioxs of Mr. BOOTH and other learned CounseL 
thereon *, | 


A TENANT in tail, and her huſband, by articles pre- 


vious to their marriage, agree to ſettle an eſtate to 
uſes. A. and her huſband join in making a tenant to the 


jrecipe, and ſuffering a recovery, and deckre the ſame to 
ſuch uſes as they, or the ſurvivor of them, ſhould by deed 
or will appoint, Then, in purſuance of the articles, they 
make a ſettlement, and appoint the premiſes to the uſe of 
the intended huſband for life, remainder to his wife for 
life, remainder to truſtces to preſerve contingent remain- 
ders, remainder to the uſe of the articles, reſerving a power 
to the two truſtees to preſerve remainders, in whom no 
eſtate was then veſted but by way of remainder, to ſell 
and convey, ſo as the money be laid out in the purchaſe of 
other lands to be ſettled to the fame uſes. 5 
Can ſuch truſtees convey a good eſtate in fee to a | 
purchaſer under the 40 having no eſtate veſted in 
By the old Jaw no fee-ſimple could be limited u upon of 
after a ſee- ſimple; but fince the ſtatute of uſes,  executory Booth. 
fees by wy of uſe tee not only been allowed," but are 


| » The following ebene ces eh her Booth was frſt:publiſea 
from the original copy in Mr, Booth's hand- writing by Mr. Hilliard, in 
bis valuable edition of Shepheard's Touobſtong,, but js here given withan 


Wdijional poſtſcript, and Furtlier opinions on the ſamd caſe, 
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become frequent in all conveyances, operating by way of 
tranſmutation of poſleſſion ; the uſes are ſerved out of the 
ſeiſin of the feoffees, grantees, releaſes, &c. In all future 
or executary uſes, there is, the inſtant they come in eſe, 
a ſufficient degree of ſeiſin ſuppoſed to be left in the feoffees, 
grantees, &. to knit itſelf to, and ſupport thoſe uſes; ſo 
as that it may be truly faid, the feoffees or grantees ſtand 
ſeiſed to thoſe uſes 3 and then, by the force of the ſtatute, 
the-ceſtuy que uſe is immediately put into the actual poſ- 
ſeſſion. It is wholly immaterial how, or by what means, 
the future uſe comes in ee; whether by means of ſome 
event provided for, in caſe it happened, in the creation of 
the uſes, which event may be called the act of God; or 
by means of ſome work performed by any certain perſon, 
for which proviſion was likewiſe made in the creation of 
the uſes, which may be called the act of man; in either 
caſe the ſtatute operates the fame way; for the inſtant the 
future uſe comes in eſſe, either by the act of God or by 
the act of man, the ſtatute executes the poſſeſſion to the 
uſe, and the ce/ſivy gue uſe is deemed to have the fame 
eſtate in the lands as is marked out in the uſe by the deed 
that created it, When the uſe ariſes from an event pro- 
vided for by the deed, it is called a future, a contingent, 
an executory uſe: when it ariſes from the act of ſome 
agent or perſon nominated in the deed, it is called a uſe 
ariſing from the execution of a power. In truth, both are 
future or contingent_uſes. till the act is done; and aſter- 
wards they are, by the operation of the ſtatute, actual 
eſtates: but till done, they are in ſuſpence; the one de- 
ing on the will of Heaven whether the event ſhall 

happen or not, the other on the will of man. 
 Wansr the laſt are in ſuſpence, they are called pow 
n it is abſolutely immaterial to the creation of the 
powers, whether: they are reſerved to the parties that cre- 
atcd-the uſes, or to any one having any actual uſe or 
We HR al Fel in thy Send. of uiew or to 
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ſeoffees, grantees, or releaſees, or to an abſolute ſtranger, 
They all operate the ſame way : indeed they have different 
names, according as they are reſerved to the perſons afore- 
fad ; and different rulcs are eſtabliſhed for their interpre- 
tation, as they are of one kind or another. Some are 

powers appendant, ſome are powers in groſs, ſome are 
— collateral ; but ſtill the ſtatute executes the poſſeſ- 
ſion to the uſe that ariſes on their execution, in the ſame 
manner and by the ſame method of operation. Sir Tho- 
mas Jones 110. How and Wingheld. 

Evza v ſettlement made with ſkill for theſe laſt hundred 
years, can furniſh ſomething by way of example to illuſ- 
tate theſe principles. Take a ſettlement made before the 
ſtatute of king William III. to enable poſthumous children 
to take as if born in the life of the father, you will find 
it perhaps thus: to the uſe of the intended huſband, and 
his heirs, till the intended marriage ; after the marriage, 
to the uſe of the faid huſband for life, remainder to truſtees 
for his life to preſerve contingencies; remainder to the uſe 
of ſuch huſband's firſt and other ſons born in his life-time 
in tail; remainder to the intended wife enſeinte at his death, 
and her affigns, till the birth of one or more poſthumous 
ſons, and from and after the birth of any ſuch poſthu- 
mous ſons, to every of them ſucceſſively in tail; and for 
default of ſuch iſſue, to the uſe of all and every the daugh- 
ters of the huſband as tenants in common in tail, with re- 
mainders over; and with powers for the huſband, during 
his life, to make leaſes and powers for the guardians of the 
infant ſon, when their eſtates take effect in poſſeſſion, in 
like manner to make ſuch leaſes, &c. | 

HRE, under the limitations of theſe and ſuch like ſet- 
tlements, you will find the uſes continually to vary, and 
al to ariſe out of the ſeiſin of the releaſes: before mar- 
rage, the intended huſband is ſeiſed in fee; then, upon the 
marriage, his eſtate in fee ceaſes, and a new ule ſprings 
up, under which he is tenant for life, with the further uſes 

Ffs in 
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in contingency; then on the birth of a ſon, that ſon be- 
comes tenant in tail, and alſo on the birth of every other 
ſon, a new uſe or eſtate in remainder ſprings up to every 
ſuch ſon in tail; on the birth of a daughter, ſhe becomes 
intitled, by way of uſe, to a remainder in tail; on the birth 
of another daughter, that laſt remainder in tail ceaſes, and 
both daughters become intitled, by way of uſe, to a te- 
naney in common in remainder in tail; then if the huſ- 
band dies leaving a child in ventre matris, a uſe veſts in 
the mother till the birth of that child; and then that uſe 
deveſts, and the fame event carries an eſtate tail to that 
child. So where the father makes a leaſe under his power, 
2 uſe veſts in the leſſee for ſuch eſtate as the leaſe gives, 
and ſuch lefſee's uſe or eſtate takes place before and ſettles 
itſelf over all the uſes: it is the fame as a leaſe made by a 
guardian to any of the infant children (which guardian is 
a perfect ſtranger to the parties at the time of the original 
ſettlement); there the uſe or eſtate given by the leaſe 

made under the power over-reaches all the other uſes, and 
| takes place before them; and this is done by the operation 
of the ſtatute, juſt in the fame way as any other uſe would 
ariſe, under any of Un nden ne in the ſettle 
Vee” 

- Feoffinent to 4. 2 bis bebe and if B. pays 1000. to 
J. S. then to the uſe of B. and his heirs: here on the pay- 
ment of the money the eftate of A. ceaſes, and the uſe 
exebutes' in B. and his heirs. This caſe is cited in many 
Þ60ks; and the earn, in Sh. P.C, 
"237; 138. is to the fune effect. 

A. levies a fine of the manors of D. and & and declares 
"the uſe by deed; as to he manor of D. to the uſe of B. 
and his Beirs; and as to the manor of 8. to the uſe of 4. 
and his heirs, till B. or his heirs are evicted by the wiſe of 
. of the ſald manor of D. and after ſuch eviction, to the 
zuſe of J. and his heirs: this is a contingent uſe of the 
nor of 0. ſo that ä B. whenever any 

- eviction 
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widtion happens, and then the uſe in A. ceaſes. 2. Roll. 
Abr. 792. In ſettlements on younger ſons of peers, or of 
dignified perſons, there are frequently proviſions, that if 
uch a dignity, or ſuch a family eſtate, deſcends on them, 
then the uſe to them to ceaſe as if they were dead without 
iſſue, and then the premiſes to go over to the next in re- 
minder: this is an actual revocation when the contingency 
happens, 

IT remains only to ſhew, that not only the happening 
of an event by the act of God, but alſo the performance of 
my particular act by a ſtranger, will deveſt an old uſe, 
and give birth to and eftabliſh a new one. 

Now, powers of revocation do, in their execution, ope- 
nte this way; and do deveſt or repeal and determine the 
old uſes, and ſet up and eſtabliſh new ones. The execu- 
tion of theſe new uſes is, by force of the ſtatute, juſt as 
the execution of contingent or future uſes, The books 
ky, that when a power is executed it becomes a limita- 
non; but as theſe powers of revocation are, in fact, gene- 
ally reſerved to the grantors as firſt owners of the eſtate, 
it may be proper to ſhew that the books make no diſtinc- 
tion, but allow all kinds of powers to be limited to ſtran- 
gers; and nothing ſuits this purpoſe better than to cite the 
words of lord Hale, in the caſe of Edwards and Slater in 
Hardres 410. 415. Powers to raiſe eſtates are either ſimply 
callateral, as where a party that hath ſuch powers has not 
ny even had any eſtate in the land; as where ſuch power is 
C. "*{crved to a ſtranger, and there it cannot be deſtroyed by 

ſuch ſtranger, becauſe it is but a bare nomination ; or 
res ur „empty collateral, which are of ſeveral ganas not mas 
B. terial to this purpoſe. | Ne 
4. HERE you fee lord Hale takes it for granted, that a 
ef power to raiſe uſes ny be reſerved or limited | to a Swe 
the ſtrangex. 
the Logp Cokx's opinion in Co. Lit. 237. is the fame. 
ny WH He tells you, that powers in voluntary ſettlements are 


tl MH founded 
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founded on the ſtatute which executes them as uſes ; then Wi bod 


he explains the nature of powers of revocation of uſct, and befor: 
what conſequences are incident thereto, as that they may n th 
be releaſed or extinguiſhed when reſerved to the Age Li 
grantor, or to any one claiming any eftate or intereſt in 
the deed; but he faith, if he that hath power of revocation, . 
- hath no preſent intereſt in the land, nor by the ceſſor of the Wi conv: 
eſtate ſhall have nothing, then his feoffment, fine, &c. of po- 
the land is no extinguiſhment of his power, becauſe it is ¶ not v 
merely collateral to the land. If a power to revoke uſes Wil to 7+ 
may be reſerved to a ſtranger, a power to raiſe or appoint Wil to B. 
future uſes for a particular purpoſe, may ſurely be reſerved laaſe, 
to a ſtranger too. conſe 
Tun reſerving of powers of revocation. to the grantor the f 
or original owners of the land, though checked by re. Wl pw* 
quiring the conſent of the truſtees, hath of late been diſ- d V 
uſed in ſettlements, becauſ? doubts have ariſen, whether 
ſuch ſettlements are not fraudulent within the ſtatute of 
27. Eliz. See fir Thomas Jones 94, 95- Buller and 
Waterhouſe, 
Powxs to enable grantors or owners to revoke, or 
to fell or convey in exchange, fir/t ſettling other lands of 
equal value to the ſame uſes, have been found inconvenient; 
becauſe, though it may be eaſy to ſell an eſtate, and lay 
out the money in the purchaſe of a new one, yet it is by 
no means eaſy to ſettle a new eſtate before you have fold 
the old one. Few people are in circumſtances to buy new 
eſtates till they have fold their old ones. 
Bur the veſting a power in the releaſees (who them- 
ſelves have a ſcintilla juris to ſerve and feed the uſes when 
they ariſe) to ſell and convey; and adding, that when they 
receive the purchaſe-meney, and fign a receipt for the ſame 
under their bands, the releaſees fball fland ſeiſed, and the 
conucyunces ſhall enure to the uſe of the purchaſers in fees 
with proper truſts concerning the laying out the purchaſe- 
money; this anſwers every purpoſe. I found this — 
fl 


CASE ON THE LAW OF uss. 


hod uſed and practiſed by mr. Ward and others long 

before my being in buſineſs, and I always uſe this method 

to this day. 
Lincoln's-Inn, 23d June, 1761. J. BOOTH. 


P. S. Powers under wills are not like powers under 
conveyances, operating by way of uſe. The execution of 
f power under a deviſe, is not the limitation of an uſe ; no, 
not when the deviſe is to uſes. As where there is a deviſe 
to J. S. and his heirs to the uſe of A. for life, remainder 
to B. in tail, with power for A. to limit a jointure, or 
laſe, or charge; here there will be no ſeiſin in J. S. 
conſequently no ſuch uſe in A. and B. as is executed by 
the ſtatute of uſes ; conſequently, the execution of the 
power is no uſe, it operates as a deviſe under the Statute 
of Wills *, | 

| J. B. 
Mr. Filmer's Opinion. | 


THOUGH the power given to the truſtees in this 
cle is not appendant to any eſtates in the land, yet I ap- 
prehend ſuch collateral power will enable them to convey 
a good eftate in fee-ſimple to a purchaſer; and though it 
be not expreſsly mentioned in the power that the uſes of 
the ſettlement ſhall ceaſe, yet it being declared by the par- 
ties to the ſettlement, that after ſuch conveyance the land 
ſhall be to the uſe of the purchaſer diſcharged of the uſes 
in the ſettlement, they muſt neceſfarily ceaſe, I think, as 
fully and effectually as if it had been fo expreſſed in the 
power ; and I think there is no doubt but the uſes of a ſer- 


It is remarkable that this Poſtſcript is not affixed to the original 
Opinion in the hands of the Editor of The Touchſtone, but is found added 
o different copies of it in the hands of ſeveral eminent Conveyancers, and 
was firſt given to the public by Mr, Butler in his nete on Coke Littleton, 
978. a, / 
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tlement may, by agreement of the parties, be made to 
ceaſe, and enure to another in à reaſonable time. See WP © 
Show. Parl. Caſes 137. | jog W 


June 26, 1761. BEV. FILMrRk. E © 


Mr. Banks in Anſiwer to the above Opinions. nts, 

IT may be obſerved, that the laws of executory deviſes, 
and future and ſpringing uſes, are now well known and 
eſtabliſhed. In Montague's caſe, 6. Co. Rep. among other 
cafes, it is well known and ſettled, that every uſe ought to | 
be raifed by covenant out of the eſtate of the covenantor, 40 
or by feoffment, fine, &c. (by tranſmutation of poſſeſ- . 
ſion) out of the eſtate of the feoffees and conuſees, &c.; ir 
and that a contingent fee-fimple may ariſe out of the firſt WA 


fee, where the contingency is to happen within one or =p 

more life or lives in being, is not to be doubted. It is fo R 1 
. P. c. 137. ſettled in Lloyd v. G but it is not the preſent caſe. we 
— Caſ. Abr. 


It is alſo well known, that where the uſe comes in ef ped 


Free. im Ch. x06. either by the act of God, i. e. by death of the parties, or 0g, As 


by act of man, the ſtatute operates, and unites the eſtate rs te 
and poſſeſſion to the uſe, unleſs the act of man is ſuch as hath 


is not warranted by law, as being too remote. It is. alſo bled | 
well known and eſtabliſhed, that powers, when good in Wi” 
their creation, given to carve dut particular eſtates and 
intereſts, take place of all uſes executed, and operate by 
way of inſection or ingraftment upon the original eſtate 
of the feoffee, grantee, &c. but do not otherwiſe affect, 


abridge, ur deſtroy the uſes created in remainder : they all, * 
ſudject to the particular eſtates ſo carved out, ſtand good as 8 
in their original creation, until revoked or declared to ceaſe . * 
by virtue of ſome power reſerved for that purpoſe, except cke 
in the caſe of a contingent fee-ſimple, to arife out of a re- late 
yerſion in fee-fimple; but in that caſe there is always a de- "ſp 
claration that the reverſion in fee ſhall ceaſe, and the pre- . 


miſes remain to the party who is to take the new- executed 
uſe upon the contingency happening, as Hay be fren in ade 
tterrn the Wl 
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caſe of Lloyd and Carew, and many others. With 

ect to the ſeveral caſes put upon the ſtatute of 10. and 11. 

bog William, I think they are right; and had the prac- 

te continued to this day, it would have preſerved the 

lates of many children who have been defcated of their 

nuts, contrary to the words of the ſtatute, which is 

larly intended to preſerve the rights of ſons born in the 
e of the father, although a recovery were ſuffered before 
heir birth, as if they had been poſthumous children; but 
v caſe has yet happened to try this queſtion, being caſus 
iſus out of the ſtatute : but theſe caſes go no further 
m to ſhew that an uſe might be limited to one in fee, 
for life, upon a contingency which might or might not 
wpen in a ſhort time, or within the compaſs of a life, 
id therefore good, as in all caſes of ſettlements, when the 
ke is limited to the grantor and his heirs until marriage 
d after marriage, then to other uſes which take effect 
nediately ; but there no prior uſes are created and laſt- 
he, as in this caſe. The caſe put, of contingent remain- 
ers to ſons, is clear, and goes upon different principles 
tan the preſent caſe ; but the caſe put, of a daughter being 
Ried in tail, and on the birth of another daughter the 
tmainder to the firſt daughter in tail ceaſes, I cannot ad- 
nit; for the after-born daughter comes in as a joint tenant, 
wot by of the eſtate in a moiety, but by prior 
ide out of the ſeiſin of her ſiſter, as ſhe would have done 


n n the caſe of coheirs by deſcent : the firſt, who had re- 
l rived the profits of the whole eſtate, would have no right 


þ retain them to her own uſe againſt the after-born ſiſter, 
Bin all caſes when lands deſcend to the preſent heir until 
I nearer heir be born, as was determined by lord Hard- 
nicke, lord ch. juſtice Lee, and mr. juſtice 

athe houſe of lords 1752. 1. Co. 95. 3.Co.6r. 11. Co. $0. 
ud the act of parliament 1752. viz. 25. Geo. 2. c. 39. 
br explaining the act 11. and 12. W. 3. c. 6. As to 
wers of revocation to ſtrangers, it is too clear to admit 


V. Harg. Co. 
Lit. 11. d. n. 
(4) contra as te 
the caſe of de- 
ſcent. 
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of any argument; nor is it now conceived to be neceſſar, 
as in this caſe there is no power of revocation at all: 
is the want of ſuch a power that creates the doubt, Ane 
as to the powers to enable grantors or owners to revoke 
or to ſell, or to convey in exchange, firſt ſettling an 
other lands to the ſame uſes, they are clearly wrong, be 
cauſe this is a condition precedent, and I cannot fay I eye 
faw ſuch a power. The powers I have ſeen generally ry 
otherwiſe, and are clearly adapted to prevent that incon 
_— . ·˙ :__:; : * 
They are to join in a partition, and to that end to revoke 
and limit ſuch new uſes as ſhall be proper for effecting the 
partition, ſo as the premiſes to be allotted on ſuch parti 
tion be ſettled to the former uſes. The powers to enable 
the truſtees to ſell are, firſt to revoke the uſes and limit 
the fame to themſelves in fee, in truſt to ſell and lay out 
the money ariſing from the ſale in the purchaſe of othe 
lands, to be ſettled to the uſes of the land revoked : fo of 
powers to exchange, which are not attended with any o 
the inconveniences before ſuggeſted. Having therefore 
gone through all the reaſons made uſe of in ſupport of the 
power, it becomes neceſſary for me, if poſſible, to ſhew 
that the power is ineffectual for want of a power of revc 
cation in the truſtees, -or declaration in the original power 


that the uſes executed ſhall ceaſe before the new uſe cans if 
ariſe out of the eſtate of the recoverer to the purchaſer in ¶ there 
fee, being to take effect not as a fee-fimple out of a fee igree 
Empl upon a contingency which muſt happen in a rea- not 
ſonable time, but after a general failure of iſſue: and in be c 
ſupport of this opinion I will conſider the operation of the So 
recovery. The recoverer is in poſſeſſion of the eſtate i of m 
which he gained under the tenant in tail; and as an eſtate Wh alba 
tail in ſuppoſition of law may continue for ever, fo every t 
recoverer recovers a fee, out of which fee are carved the non 
particular uſes and eſtates limited by the ſettlement, andi and 
famewhat more. Every charge, leaſe, or intereſt, derive out 
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wt of the eſtate of tenant in tail before recovery ſuffered, 
hall, after the recovery had, take place of the new-cre- 
ted uſes, and continue ſo long as the recovery doth re- 
main in force, A power then is given to truſtees to ſell, 
and after ſuch ſale the recoverer ſhall ſtand ſeiſed to the 
i& of the purchaſer in fee, ſubject to all uſes whatſoever 
created out of the eſtate tail, for the ſubſequent declara- 
ion cannot reach it. Conſider it then as a power to raife 
ee out of a fee upon a contingency, Is there any con- 
ingency here to happen before the fee can ariſe, but that 
of failure of iſſue? How can it ariſe when the whole fee- 
imple in the recoveror is limited to particular uſes now ex- 
king, or to uſes which might exiſt, ariſing out of the 
thate tail, without an abſolute revocation of the uſes ? If 
zot, then it brings it to the ſimple queſtion on which the 
&ubt ariſes; that is, Whether the veſted uſes ariſing out 
of the eſtate of the recoveror may determine by implica- 
tion of law neceſſarily operating on the intent of the par- 
tes? It is faid by mr. Filmer, that though it be not ex- 
prefily mentioned in the power that the uſes of the ſettle- 
ment ſhall ceaſe, yet it being declared by the parties to the 
kttlement, that after ſuch conveyance the land ſhall be to 
de uſe of the purchaſer, diſcharged of the uſes in the ſettle- 
nent, they muſt neceſſarily ceaſe as fully and effectually 
x8 if it had been expreſſed in the power; and he thinks 
there is no doubt but. the uſes of a ſettlement may, by 
wreement of the parties, be made to ceaſe, and enure to 
mother in a reaſonable time; and quotes, as an authority, 
the caſe I have mentioned before of Lloyd and Carew, in 
Show. Parl. Rep. 137. To this opinion, as well as that 
of mr. Booth, I pay the utmoſt deference, and ſhould be 
alamed to ſet up my weak opinion againſt them, if I did 
not think that the caſes on which they ground their opi- 
tions are not ſufficient authorities. The caſe of Lloyd 
and Carew is clearly a condition annexed to a fee ariſing 
out of a fee to take effect after the death of the ſur- 


vivor 
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vivor of two tenants for life, there being then no iſſue 
living, which was deemed a reaſonable time for a ſpring- 
ing uſe to ariſe, but there is an expreſs declaration that the 
firſt uſe ſhould ceaſe. And in the caſe of Davis v. Speed, 
in the fame book, determined alſo in the houſe of lords, 
there a diſtinction upon the intention of the parties is taken 
betwixt a will and a deed executed in the hfe of the parties. 
In that of a will, large allowances are often made in favour 
of ſuppoſed intentions; but the rules of law are always al- 
lowed to govern in the conſtruction of deeds, and that Art 
againſt a purchaſer who had been 30 years in poſſeſſion; 


and in that caſe it was ſaid, that as to the notion of a ſpring- * 
ing contingent uſe, it is hardly intelligible in itfelf; it is to dich. 
empower them to ſuppoſe intentions where none are ex- * 
preſſed, and to raiſe uſes by implication which never were f th 
deſigned, &c. If this be fo, I think I am right in my opi- cy 
nion, that this power is not good in its creation; but yet both 
I chiak, if what is faid in the caſe of Fitzgerald v. Fau- „hat 
conberg, in the houſe of lords, in 1730 (which muſt be I con 
long fince the determination of the above caſes), be right, Wl _ 
i. e. That a conveyance to different uſes by a Aranger, in rok 
virtue of his power, would be as effeftual a revocation as if char 


expreſily made, then I ſhall readily ſubmit to concur in opi- 
' Thatir is fo. nion with mr. Filmer 2 mr. e ee 
7. 1. Jenes, 392, well created. 


593. 
Z- Cro. 472. 
10. Co. 144 
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LoxD HARDWICKE; an the STATUTE'OF 
MORTMAINX. 


ArTroRNTY GENERAL v. Lokd WEYMOUTH, and Others, No. 1. 
LixCcoLN's 


In JOHN JAMES, late of Saint Edmundſbury, bart. _ en, 
by his laſt will, dated 15th May 1740, deviſed to 16. 40.4.1743. 
Richard Dalton, James Calthorp, and Joſhua Grigby (the 

executors of his will), their heirs and afigns, for the uſe 

of them, their heirs and aſſigns, all and every the ma- 

nors, meſſuages, lands, tenements, and hereditaments, 

both freehold and copyhold; and all his real eſtates 

whatſoever, in truſt to ſell and diſpoſe thereof as ſoon as 

conveniently might be aftet his deceaſe, and to pay all the 

monies to ariſe by fale thereof, and the rents, iſſues and Deviſe of land 
profits in the mean time, and until ſuch ſale (all neceſſary On 
tharges deducted); unto ſuch perſon or perſons, and for the money, after 
ſuch uſes, intents and purpoſes as he had thereafter given |} eee 


| debts, &c. to 
the fame; And then he bequeathed 4000 J. to his late charity. The de- 


brother's widow, Elizabeth James, and 4000 4, to the ſaid 3 — 
Janes Calthorpe, and to the ſaid Joſhua Grigby and one tote 3 
Orbell Ray; ooo J. to be laid out by them as a fund for N 
tertain charitable uſes, which he forbore to mention be- 

cauſe they knew his deſigns as to charities; and likewiſe 

20001. to Joſhua Grigby for his care and trouble. And 

then he declared his mind to be, that his debts, funeral 


— — — — 
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_ 


expences, and legacies by his faid will given and bequeath- 
ed, ſhould be paid and fatisfied by and out of his perſonal 


* The caſes here reported form a ſeries of the principal authorities on 
the ſyubje ſubſequent to the ſtatute of 9. Geo. 3. called the Statute of 
Mortmain, 
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Joſhua Grigby, his ſaid executors, in truſt to. pay over 
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eſtate, if the ſame ſhould be ſufficient for that purpoſe ; but 
if the fame ſhould fall ſhort, then he further deelared, that 
ſuch deficiency ſhould be made good by and out of the 
monies to ariſe from the ſale of his real eſtate, or of the 
rents and profits in the mean time: and ſubject to the WW tents 
payment of his (aid debts, legacies, and funeral expences, dire 
he gave and bequeathed all the monies to ariſe by {ile off 
his real eſtate, and by the rents and profits thereof in the ¶ « te 
mean time, and until ſuch fate, and alſo all his perſonal ali 
eſtate, unto the faid Richard Dalton, James Calthorpe, and 


one equal moiety thereof to the governors of the hoſpital 
of Bethlem in London, for the benefit, uſe, and fupport 


O 
of incurable lunacies; and upon truſt to pay over the other ney | 
moiety thereof to the treaſurer for the time being of a lat 
fociety who call themſelves the governors ef Saint George's WW vere 
hoſpital near Hyde Park Corner, to be applied towards WW ace 
carrying on the defigns of the faid hoſpital. oblis 

ANÞ thereupon the attorney general, at the relation o ; 
the ſaid hoſpital, filed an information againſt the ſaid truſtees Ler- 
under the faid will, and againſt lord Weymouth and fe- 1 
veral other perſons, who claimed as heirs at law to the Gail gs 
teſtator, and ſome of whom had taken poſſeſſion of his real t, « 
eſtate, praying that the teſtator's eſtate might be fold, andi not 
the money ariſing by ſuch ſale, and alſo all monies received il joſe 
or to be received for meſne profits until ſuch ſale, might be ¶ yerf 
applied for the uſes” intents and purpoſes directed and ap- char 
pointed by the faid will, and to ſupply che defect of a fur- dir 
render of a copyhold eſtate to the uſe of the will in favour A 
of the {aid charities; or that the whole real eſtate of the tel- WW the 
tator might be ſo marſhalled, and ſuch directions given, as beir 
would beſt anſwer the charitable purpoſes of the teſtator. of o 

Tur defendant, lord Weymouth, as to ſo much of the fene 
ſaid information as prays that the monies ariſing by ſale of poſ 

ſuch part of the real eſtate of the ſaid fir John James as but 
came to the ſaid John James by purchaſe, or which deſcend- 


cd 


ih 
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ed to him on the part of his mother, and that the monies 
which have ariſen or been received, or till ſuch fale ſhall 
be had may ariſe and be received, by the rents and profits 
thereof, may be applied to and for the charitable uſes in- 
tents and purpoſes in the will of the faid fir John James 
krected and appointed, pleads the ſtatute made in the gth 
year of his preſent majeſty, entitled, © An Act to reſtrain 
« the Diſpoſition of Lands whereby the ſame become un- 
« alienable 3” and by his anſwer ſets out his title to the 
rremiſ:s as heir to the teſtator on the part of his mother, 
on a ſuppoſition that ſir John James died without heirs on 
the part of his father. | 

On arguing this plea at Lincoln's-Inn Hall, the attor- 
ney general; &c. on the part of the information, preſſed 
that the plea might ſtand for an anſwer, alledging that they 
were not ſufficiently prepared on a point of ſuch import- 
ance; but the chancellor being unwilling, they were 
obliged to argue it. 


Lird Hardwicke, Chancellor. 


'I SHOULD be very glad, if there was any doubt in 
this caſe, to let the plea ſtand for an anſwer, with liberty 
to except, &c.; but where the court has no doubt, it is 
not for their credit to let the parties proceed; and to ſup- 
poſe that I have any doubt concerning it, may encourage 
perſons to try the experiment of leaving their lands to 
ap- charities in this manner, when there is a certain way of 
fur-W doing it pointed out by the act of parliament. 

ou Ax objection has firſt been made to this plea, becauſe 
de defendants have not ſufficiently ſhewn themſelves to be 


5 23 bcirs at law, to whom this eſtate can deſcend. But I am 
or. of opinion that this is not material upon this plea, the de- 
the fendants being in poſſeſſion; and were they ſtrangers in 
le 0 polieflion, they need not have ſhewn a title in themſelves, 


but a want of title in the relators, and have pleaded this 
at of parliament by way of bar. Upon the merits there 
| Gg2 are 
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are two general conſiderations: Firſt, What is the true 
conſtruction of this act cf parliament? Secondly, What is 
the effect of this will? | 

IT is inſiſted that the true intention of the act was, ac- 
cording to its title, to reſtrain the difpoſition of lands 
whereby they become unalienable ; and this was the only 
intention of the act. 

Bur I think the intent of the act is taken up much 
too ſhort; for the title is no part of the act, and has often 
been determined not to be fo, nor ought it to be taken into 

_ conſideration in the conſtruction of this act; for, originally, 
there were no titles to the acts, but only a petition and the 
king's anſwer ; and the judges thereupon drew up the a& 
mto form, and then added the title; and the title does not paſs 
the ſame forms as the reſt of the act, only the ſpeaker, after 
the act is paſſed, mentions the title, and puts the queſtion 
upon it; therefore the meaning of this act is not to be 
inferred from the title, but we muſt conſider the act it- 
felf. It firſt takes notice that gifts and alienations of lands 
in mortmain are prohibited by divers wholeſome laws, as 
prejudicial to the common utility; and then it proceeds, 
that nevertheleſs this public miſchief has greatly encreaſed 
by many large and improvident alienations or diſpoſitions 
wade by languiſhing or dying perſons, or by other perſons, 
to uſes called (charitable), to take place aſter their deaths, 
to the difheriſon of their lawful heirs. The reaſon of this 
ſtatute was to hinder gifts by dying perſons out of a pre- 
tended or miſtaken notion of religion, as thinkiag it might 
de for the benefit of their ſouls to give their lands to cha- 
rities, which they paid no regard to in their life-time; and 
therefore the act of parliament has not abſolutely prohibited 
the diſpoſition of land to charitable uſes, but left it to be 
one by decd executed a year before the death of the 
grantor, and enrolled within ſix months after execution; 
though this will render them equally unalienable: but the 

A giſlature blended the two inconveniencies together, the 
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act of languiſhing and dying perſons, and the diſheriſon of 
heirs. 

Tuts being the general intention of the act, What is 
the proviſion of it? That from and aſter the 24th of June 

736, no manors, lands, tenements, &c. nor any per- 
bal eſtate to be laid out in the purchaſe of lands, ſhall 
be given, granted, aliened, limited, releaſed, aſſigned, and 
transferred or appointed, or any ways conveyed or ſettled 
upon any perſon for any eitate or intereſt, or any ways 
charged or incumbered, &c. ia truſt for the benefit of __ 
charitable uſes whatſoever. 

THrEse words import, firſt, that it ſhall not be in the 


power of any perſon to convey the lands themſelves ; ſe- 


condly, that it ſhall not be in their power to charge or 
incumber them. 

AnD therefore it muſt be agreed, that ny man can 
charge 1000/. 5001. or even 1007, on any lands of ever 
ſo great value to any charitable uſe whatfozver. And the 
preſent caſe is ſtronger, as it gives the whole reſidue, after 


payment of particular legacics, &c. to a charitable uſe ; 


not only the giſts of lands themſelves is made void by the 


a, but even any charge out of them. Then conſider the 
ſecond queſtion, what is done by this will, and I am of 
opinion that it is both a deviſe of the Jand itſelf, and a gift 
of the money ariſing by the ſale of the land after payment 
of particular charges contrary to the prohibition of the act. 
Firſt, it is a gift of the rents and profits till a ſale; and 
bow iong it will be before a ſale, till what time it will be 
poitponed, nobody knows: no man has a right to com- 
pel the truſtees to ſell, if they pay the debts and lega- 
cies, but the charity; and it being a deviſe of the rents 
and profits, it is a deviſe of the lands themſelves. Then, 
28 to the deviſe of the money ariſing from the fale, I do 
not think it neceſſary, in order to determine this queſtion, 
to ſay, whether it is to be conſidered as a deviſe of the 
wh or money; : but if the act of parllamęnt did not ſtand in 
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the way, the perſon intitled to the reſidue might come 
and pray to have the land in this court AG of the 
money, and might have retained j it as land; and the rather, 
as the teſtator has given the profits till ſale, fo that he has 
made them owners of the equity of the eſtates; and there- 
fore this is as ſtrong a caſe as that of Roper and Rateliffe; 

but I will not depend upon that caſe, becauſe I am of opi- 
nion, that whether this ſurplus is to be taken as money or 
land, it is juſt the ame thing, and that the act of parlia- 
ment is ſtronger than that of 11. and 12. William 5 
againſt Papiſts, for their diſability was upon the perſon 
taking; and it was ſaid on his behalf, taat when he came 
to take he would have it as money, and the act of parlia- 
ment has created no diſability to take n money. But here 
the diſability i is laid on the perſon deviſing. The prohi- 
bition | is, that no manors, &c. ſhall be given, &c. by any 
manner of words, or any ways charged or incumbered by 
any perſon whatſoever, and the ſabſequent clauſe makes 
void all charges and incumbrances for the benefit of a 
charity. | 

THEREFORE,.if fir John James, inſtead of deviſing the 
furplus, had faid, « I charge my real eſtate with the payment 
« of 10001. to a charity,” it would certainly have been void 
by the expreſs words of this act; and will it not then be 
extremely abſurd to ſay, he ſhall * able to give his whole 
real eſtate to be turned into money for the benefit of a 
charity? 

Ir is impoſſible, in my opinion, to ſay that ſuch a deviſe 
AS this can be maintained ; and therefore I think it would 
he very wrong to let the plea ſtand for an anſwer, which 
might lead the parties into- further expence, and induce 
people to deviſe their lands i in this manner, 
tb Feb. 1745. . PLEA ALLOWED *, 

on the l of this cauſe, Lor D HARD ,οER x eſtabliſhed the will, 


and directed the truſts to be perſormed, except as to the deviſe of the 
furplus of the real eſtate to charities, dc. See Ambler's Rep. 25. 


os SORFSBY 


ö 
ſ 
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SORFSBY AND HOLLINS. 


JOHN NAYLOR in 1728, after the ſtatute of mort- 
main, made his will in theſe words: „ will and deſire that 
my executors, within twelve months after my deceaſe, do 
ſettle and ſecure by purchaſe of lands of inheritance, or 
atherwiſe, as they ſhall be adviſed, out of my perſonal 
eſtate, one annuity or yearly payment of 50 f. to be paid 
yearly and diſtributed far cver by my executors, their heirs 
and aſſigns, among the poor and indigent people of Leek, 
in the county of Stafford, in ſuch manner as they ſhall 
think fit; and my will alſo is, that my executors do alſo 
ſettle and fecure one other annuity of 5 . to be paid yearly 
to the vicar of Leek for the time being for ever for preach- 
ing an annual ſermon on every 12th day of October :” and 
the teſtator deviſed the reſidue of his perſonal eſtate to he 
equally divided between his ſiſters mrs. Soreſby and mrs. 
Hollins, 


Lord Hardwicke, Chancellor. 


THE only queſtion is, Whether the deviſe of the two 
annuities to charitable uſes is void by the late act of parlia- 
ment? 

Ir is inſiſted ry are void, becauſe the direction of 
the deviſe is to ſettle and ſecure the annuity of 50 J. by a 
truſt of lands of inheritamce; and though the words © or 
© otherwiſe” are added, they will not vary the caſe; for 
the teſtator's intention was to aſſure the annuity out of 
lands of inheritance ; but I am of opinion upon this act of 
parliament, that the deviſe is not void, and that there is 
no authority to conſtrue it to be void by Jaw, if it can poſ- 
hbly be made good, The act is not aimed at perpetual 
charities, merely as ſuch, or to prevent the eſtabliſhment 
or creation of them, but was deſigned againſt perpetua] 
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No. 2. 


LixcoLN'ss 
Ixxn-Harr, 
6th Au. 1740. 


A bequeſt to 
charitable uſes 
ſecured by the 
purchaſe of 
lands of inheri- 
tance, er other - 
aui ſe, is a good 
bequett, not- 
withſtanding 
the ſtatute of 
mortmain. Stat. 
9» GEO, 2. 


charities in land, and, as the title imports, to reſtrain the 


Wen of lands whereby they become unalienable. The 


| 
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whole recital and enacting part of the ſtatute take notice 
only of the unalienable diſpoſe] of land whereby heirs are 
Ciiinherited, and therefore the alienation or conveyance cf 
Ends to ſuch purpoſes are prohibited; and there is a clauſe 
to prohibit money being laid out in land to ſuch purpoſ.s 


as would make them unalienable; yet there is no reſtric- 
tion whatever upon any one leaving a ſum of money by 


will, or other perſonal eſtate, to charitable uſes, provided 
it — to be continued as perſonalty, and the executors or 
truſtees are not obliged, or under a neceſſity of laying it 
out in land by virtue cf any direction of the teſtator for 
that purpoſe. Conſider then, whether this clauſe and de- 
viſe in the will fall within the reſtraint and prohibition ol 
the ſtatute. By the firſt words they | fall within them ; for 
the teſtator directs they ſhall ſc:tie and aſſure by purchaſe 
of lands of inheritance, S. 3 and if he had reſted upon 
thoſe words, the deviſe had been clearly void ; but then he 
goes on in the difjunRive, © o otherwiſe, as my executors 
« ſhall be adviſed.” If a leite in a will is in the disjunctive, 
and leave to te cx<cutors two methods to do a particular 
Wing, the one lav/ful and the other prohibited by law, 
can any court ſay, becaulz one method is unlawful, that 
therefore the other is ſo too, and the whole bequeſt void? 
No: for if ons of them is law ful, that ſnall be purſued and 
take effect. It has been furcher argued againſt the deviſe, 
that the words for ever ſnew the annuity mull ariſe out of 
ſome real eftatz, „nh only is capable ci ſupplying taem 
for ever; for perſons] funds are too periſhing and tranſi- 
tory in their nature to anſwer ſuch everlaſting annuities, 
Ang ſuppol: a particular ſa was velted in Rock, with 
deſign to purcha aſe a particular yearly ſum or annuity, it 
may to bappen that tae Company may be quite diſiolved, 
or taat ſtock may fall, or indereſt be fo reduced, that half the 
anqity may not be produced. But theſe objections may 
be ov er-ruled; for if the Company ſhould be diſiolved, the 
priacipa = money may be taken out and inveſted in ſome 

ot: l 
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mer Company. And there may be annuities that may 
probably continue for eyer, and not payable out of land, 
| will mention one which has laſted a century and an half, 
and may exiſt perpetually ; that is, fir Thomas White's 
charity, being a diſpoſition of money to be employed in 
continual rotation in loans to poor tradeſmen of ſeveral 
lums to be lent out for a ſtated number of years, and then 
to be paid; and any man may, at this day, give by will 
a perpetual charity in this manner: but if he by will ſe⸗- 
cures ſuch loans by lands, or purchaſe of lands, his deviſe 
will be void, and contrary to the late ſtatute of mortmain. 
If this caſe had been to be conſidered by the court before 


c the late ſtatute, it would, as the ſafeſt method to ſecure 
the annuity for ever, boſs recommended and directed a 
. purchaſe of lands; but when this court is precluded from 
1 coing it in this manner, if it can be obtained j in any other, 
2 there is no reaſon to ſay the deviſe is void. 

5 Ir is ſaid, the words © heizs and aſſigns? import a pur- 
g chaſe of lands, or ſome real thing, for no perſonal eſtate 
r can deſcend to heirs; and if the money is to be inveſted in 
„ perſonal ſecurity, it will not go to the heirs but to the ex- 
" ecutors, and ſo the intention of the teſtator not purſued, 

? ] will ſuppoſe that an obligor binds himſelf, his heirs, ex- 
Ne cutors and adminiſtrators in a ſum of money to a Papiſt, 

85 who obtains judgment on the bond, and takes out an elzg7:, 


of n ach cafe I think it has been held at the afſiſes, or at leaſt 
m it might very well have been ſo held, that the Papiſt cannot 
h- maintain an ejectment; and yet the bond is good to bind 
2g the perſon of the obligor and his perſonal repreſentatives, 
ith but not to charze his lands, or his heirs, vao repreſent him 
it in his landed capacity: and this comes up to the preſent 
ed, caſe, which would ſecure the charity in a double ſenſe, 
he dither upon land or perſonalty, if tne law would allow both; 

ay and if the law prohibits one only, it certainly allows the 
the other, I am of opinion upon the whole, there is no- 
king that makes this bequeſt void in exer ry party. but that 
ack it, 
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it is good in that way which the law does not forbid, 
But I would not have it queſtioned, that if a man ſhould, 
by his will, direct a ſum of money to be laid out in land, or 
upon rent-charge to be ſecured on land, for any Charity, 
and in the mean time till it can be fo laid out, to be in- 
veſted in government ſecurities for the benefit of the cha- 
rity, but that is a void bequeſt, becauſe the final end and 
intention of ſuch teſtator was to diſpoſe of his money in 
land; and the inveſting it in government ſecurities was 
only to ſecure it till a purchaſe of land or rent-charge hap- 
pened. | 
As to the annuity cf 5 l. there are fewer objections to 
that than to the other ; for there are no directions at all for 
any money, or perſonal eſtate, to be laid out in land; the 
executors are only willed to ſecure and ſettle 51 a year; 
and it muſt be ſecured on a perſonal fund, conſiſtent with 
the will and intention of the teſtator, and contradictory to 
the words of the act of parliament ; and as it is often ſaid in 
the old books by the judges, „I was by at the making of 
« the act of parliament, and the meqning and intention was 
« then to be ſo and ſo;” I was by at the making this ſtatute, 
and it, was ſaid at that very time by the legiſlature, that it 
would not hinder any gdiſpoſ:tion of the perſonal eſtate, 
Decktt, The deviſe good, and the money to be inveſted 
in South Sea ſtock for the purpoſes in the will, 


— — 


No. 5. Mo ©. PRESIDENT, &c. or BATH HOSPITAL, 


Ix CaAx crx, DOROTHY CHURCHEY, by will of 6th Apri 
Forth Nov.1750- 1748, gave to ſeveral perſons therein named 5001. in 
truſt, to be by them Jaid out in land for the uſes following: 
oo _ that is, 10 J. a year to be paid to the vicar of Chewton 
wry 2 — 4 for performing divine ſervice in the pariſh of Farringdon 
— ' once every Sunday in the year; the reſidue to a ſchool- 
— . 2. Vea. maſter for teaching children to read, &c. ; and after other 
deviſes to charities, deviſed all her real eſtate whatſoever 
in Wincanton,. i in Mapperton, to her executors in trulf, 
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at the end of five years after her deceaſe to ſell the fame, 
and to apply the money ariſing from ſuch ſale, and the 
rents in the mean time, to the uſes in the will; and di- 
rected the coſts of a ſuit in chancery, in which ſhe was 
engazed, to be paid out of the real eſtate, and ſubjected her 
— eſtate to the payment of her debts and legacies; 
and after ſome pecuniary legacies declares ner will and de- 
fre is, that all the reſidue of her perſonal eſtate, and ariſing 
by ſale of her real eſtate, over and beſides payment of her 
debts and legacies, mould be diſpoſed of and diſtributed to 
ſuch charitable uſes as her executors ſhould think fit, de- 
firing them to have regard to the Infirmary at Bath, for 


the ciſpofition of ſome part thereof, as they in their diſcre, 
tion ſhould think fit. 


e BILL by heir at law, that the ſeveral deviſes to the cha- 
5 ities may be declared void, and that the monics may be 
a lid out in land for his beneſit. | | 

to | | 81 


n Ma. NogL, WiLBRAHAM and SAYER for the Plaintiff. 
THE three legacies of 300 J. 50 J. and col. deviſed 


* w be laid out in land for charities, are within the ſta- 
55 tute of mortmain, and void; but the court will fo far 
t it carry into execution che intent of the teſtator, and order 
ite, the money to be laid out in land for the benefit of the heir 
ted at law, 
zd. THAT the deviſe of the reſidue to charities, regard 
deing had to Bath Infirmary—as that ay will be raiſ- 

: ed by the ſale of lands, the deviſe is void, being an in- 
pri reſt ariſing out of land; and the caſe of ho attorney ge- 
n wal and lord Weymouth, th Feb. 1745, was cited, that 
ns: i dbe deviſe of the reſidue of money to be raiſ:4 out of land, 
ton deing to a charity, is within the ſtatute of mortmain. 
gdon ad. Q. Tnar the Bath hoſpital was not empowered to 
ool- BY eke otherwiſe than according to the ſtatute of mortmai 
other ther in expreſs words or tantamount, in the act of par- 
2 lament that incorporated them, 12. Geo. 2. 

' | | 
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Arorneyrgene- 
ral, Solicitor-ge- 
ve), and Sewell. 


lay the charge of the debts and legacies on the real eſtate, 
and diſencumber the perſonal, ſo that the will may take 


not to marſhal the aſſets in order to evade the ſtatute of 


RAL, and SEWELL on the other ſide, admitted the deviſes 
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Ach. Fnar the court will not marſhal the aſſets, and 


effect with regard to the charity to Bath hoſpital. 
| Lord CHANCELLOR broke in and ſaid, in the caſe of 
the Attorney and Weymouth, he was of opinion he ought 


mortmain. 
Mx. ATTORNEY-GENERAL, mr. SOLICITOR-GENE- 


of the 500 J. 5ol. and 501, to be laid out in land, &c. are 
void; but the heir at law ſhall not be intitled to have a 
decree for the purchaſe of lands with theſe ſums. 

LoxD CHAxcELLTLOR. If money be directed to be laid 
out in land for a charity, the court will not declare it void 
as to the charity and good as to the purchaſe of the land, 
but the deviſe is totally void, and the ſame as if it had not 
been inſerted in the will; otherwiſe. it would be to act di- 
rectly contrary to the intention, 

To 2d. Q. Nothing particular is given to Bath hoſ- 
pital, but it is left to the diſcretion of the executors, It 
was intended a legacy out of money only; a compound 
fund; not a permanent charity to be given to particular 
objects, and may be all ſpent the next day; therefore not 
within tlie gth Geo. 2. ſtatute of mortmaig. 

Tux land is directed to be ſold within a limited time, 
without regard to the charities. The coſts of ſuit in chan+ 
cery are inet directed to be paid out of thc e ariſing 
by the fale of the land, 

3d. Q. Tus ſtatute of incorporatjon enables them ty 
take this money, and is, in this reſpect, an exception or 
repeal of the ſtatute of mortmain, not by expreſs words, 
but by words that are tantamount; they are declared capable 
of takiag all ſums of money whatſoever, which muſt mean 
even monies to be raiſed out of land. Beſides, they are 
— to take monies by will deviſed to charitzble uſes; 

which 
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which words are very parcicular, and not generally inſerted 
in charters by the king. 

To 4th Q. it was argued, that the court will marſhal 
aſſets not only for debts but alſo for legacies. . 

THE teſtator's intention ſhall prevail as far as it can. 
If money is directed to a good uſe, or to a bad one, the 
court will order it to a good one: as if money is deviſed 
to be laid out in the funds, or in land, for a charity, as it 
cannot by law be laid out in the laſt, and the deviſe take 
place, it ſhall be ordered to be laid out in the funds, 
SoRESBY and HoLLINGS, and ſeveral other caſes, are to that 
purpoſe. If the debts are directed in the preſent caſe to be 
paid out of the real aſiets, the intention of the teſtatrix 
id may be complied with throughout, and the deviſe to Bath 
id hoſpital take eſtect. 

In the caſe of the Attorney-general and lord Weymouth, 
the court marſhalled for the ſake of a charitable legacy af 
1000 /. 


Lord Hardwicke, Chancellor. 


SINCE the ſtatute of mortmain, 9. Geo. 2. I have 
endeavoured to give charitable legacies effect as far as } 
can; but I cannot ſet up new rules to avoid that ſtatute. « 

SEVERAL queſtions have been made, ſome of which 
ae very plain. 


me, 1ſt. As to the three legacies of 500 l. 500. and 501. 
Wants they are admitted to be void; but then it is inſiſted the 
ſing money ought to be laid out in land, and go to the heir 
| at law. But the court has no power to make a reſulting 
n to truſt for his benefit, and create a realty which was not 
n or Wh fo before—the property remains of the ſame my as 
ords, before. | 
pable zd. Quere. As to the reſiduum, it is not controverted 
mean I by plaintiff that the reſidue of the perſonal belongs to the 
y are charity; nor, on the other hand, can there be any pretence 
uſes; 


to ſay, the reſidue of the money ariſing by ſale of the 
realty 


— 
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realty does belong to it; there is no doubt of it, ſince the 
caſe of Roper and RATCLIFFE in the houſe of lords. 

zd. Q. Tu money ariſing, &c. being to be conſidered 
as real eſtate, it is inſiſted Bath hoſpital, by the ſtatute 
that incorporated them, is enabled to take dis money, 
though conſiderech as real eſtate by virtue of the words 
« alt ſums of money.” If that was fo, I ſhould doubt if 
it would ſupport this deviſe, becauſe it is not a direct de- 
fire but a recommendation only. But laying that out of 
the way, and ſuppoſe it a deviſe of all the reſidue of the 
real and pcrſonal c{tate, I am of opinion this hoſpital is in 
the ſame condition as other charities. - There are many 
powers in the ſtatute that incorporated them which could 
not have been given by charter from the king, which 
might be the reaſon of their incorporation being by act of 
pariiament. Now, it would be going great length to ſay, 
when the legiſlature gives a charter with more powers 
than the king could, that the conſtruction on thoſe clauſes 
ſhould be different from what it would be in a charter. 


- Statute 9. Geo. 2. is a general law, and ſubſequent char- 


ters muſt be ſubje& to that general law. All mo- 
& nies whatſoever” muſt mean ſuch as are given accord- 
ing to the general rules of law. The other clauſe is only 
to enable them to take without licence, which they could 
not otherwiſe ; but then the deviſes muſt be according to 
law. | 

4th Q. WutTHER the money ariſing out of the reſi- 
due of the real and perſonal eftate ſhall be fo marſhalled, 
that the intention of the teſtator with reſpect to the cha- 
rity ſhall have effect, which muſt be by laying the debts 
and legacies on the real eſtate, and all the perſonal be ap- 
plied to the charities; but I am not warranted to do that by 
the rules of law and equity. | 

Wuar is the ground of marſhalling aſſets ? The per- 


ſonal eſtate is the proper fund for payment of debts; and 
* if the heir at law is ſued at law upon a ſpedialty 


8 (which 
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(which he may be), he may come into this court and be 
reimburſed out of the perſonalty : what reaſon is there ta 
turn this rule quite the contrary way in this caſe ? 

IT is faid, Becauſe the reſidue both of the real and per- 
ſonal eſtate is given to the charity, and unlefs this method 
be taken the will cannot have effect. What is the will ? 
It is an illegal diſpoſition to charity. Am I to ſet up a 
compenſation for that? It is a deviſe of all the reſidue of 
the perſonal eſtate, What is that reſidue ? That which is 
left after payment of debts and legacies. Shall I throw all 
the debts and legacies on the realty, that the charity may 
take the reſidue of the perſonalty? In the caſe of the At- 
torney-general and Weymouth, I went as far as I could to 
affiſt the charity: the real eſtate was there made ſubject to 
dbts and legacies, as an auxiliary fund to the perſonal. 
The perſonal is the natural fund, and che legacy of 1000/7. 
there was to a charity. On that ground I thought the 
legacy good, and ought to be paid out of the perſonal eſtate. 
Where the court marſhals, as in the cafe I put of an heir, 
he ſtands in the place of creditor. Shall I fay the deviſe 
dere of the real eſtate is void, and yet the charity ſhall 
ſtand in the place of the deviſee, and have relief out of 
the perſonal eſtate ? Beſides, there are expreſs words that 
direct the debts and legacies to be paid out of the perſonal 
eſtate, and only a reſidue to be given to the charity. 
My opinion was, it could not be done in the Attorney- 
1 general and Weymouth, for there the perſonal eſtate was 
„ WH firſt liable to debts and legacies: fo it is here. If I was 
a- WH to marſhal the aſſets, it would be to ſet up a new rule, 
and to act contrary to the expreſs words of the teſtator. 
If there ſhould be any ſurplus of the perſonal eſtate after 
debts and legacies paid, the charity will be intitled to it. 
Therefore decree, &c. 


; GRAYSON 


\ 
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| No. 4. GRAYSON nada ATKINSON *, 7th Nov. 1752. 


THERE was a doubt on a claufe in the teftator's will, 
whether it was within the ſtatute of mortmain. The teſla- 
ter gave 40 l. to be applied towards procuting queen Anne's 
bounty; and till that could be obtained, the intereſt of the 
ſme was to go towatds augmenting the curate's falary. 

Qvere. As the rule of the commiſſioners of the bounty 
is, if anybody will give 200 J. they will add 200 J. more, 
the whole to be laid out in land, whether this bequeſt, ac- 
corcing to that rule, is not within the ſtatute of mortmain ? 

Lortp CHANCELLOR enquired of Montague, maſter in 
chancery (who is ſecretary to the commiſſioners), what 
is the rule; who faid, it is as above, and paſſed under 
the great ſeal; but there is alſo another rule, or by-law, 
viz. that the donations of teſtators ſhould have effect. 

His lordſhip thought it hard to extend the ſtatute of 
mortmain to this caſe; and as the teſtator has not ex- 
preſsly directed the 40/7. to be laid out in land, he would 
conſider it as a legacy of money, and direct it ſhould be 
lid out in the funds: and that, he faid, would not prevent 
the end deſigned of procuring the queen's bounty ; for the 

_ commiſſioners might, nevertheleſs, lay out their propor- 
tion of the augmentation-money in land. 


No. 5. ATTORNEY GENERAL againſt GRAVES, 21ſt Nov. 1752. 


* Pevifeofrefidue QUESTION on ſtatute q. Geo. 2. Mortmain. A man 


of real and per- - . . . 
nee poſſeſſed of a term not created out of his own inheritance, 


which conſiſted deviſes it to charitable uſes : Whether i it is within that ſta- 
partly of atom gee. and void ? 


to charity, whe- 3 
ther it be an old 3 
ee Lord Hardwicke, Chancellor. 


de , is with + I NEVER was more clear than that it is both within the 
in the ſtatute of 


mortmain as to intention and words of the ſtatute. I will not conſtrue this 
te term. Aubi. ſtatute by the chicane with which the former ſtatutes of 


$55- 


There were ſome other points ariſing on the conſtruction of this will 
which came before the court of chancery, and are reported 2. Vez. 454 
and 1, Wilſon, 333. 


mort- 


ſible. 
not 
expla 
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mortmain have been. It is a reproach to the Jaw, that ſuch con- 
ſtruction was put on them as prevented their having effect. 

TE old ſtatutes of mortmain were armed againit 4 
public miſchicf in a narrow view. As at that time trade 
and commerce were not introduced, the way of defence of 
the realm was by military tenure ; and therefore they pre- 
vented lands totally getting into eccleſiaſtical hands. At- 
terwards, when trade and commerce were extended, the 
locking up of lands became of greater conſequence ; there- 
fore it is too narrow conſtruction to ſay, this ſtatute only 
means deviſes to the diſheriſon of heirs. It takes in mo- 
ney to be laid out in land, which does not diſinherit heirs: 
The words of the enacting clauſe are as ſtrong as poſ- 
ſible. It is true, the irritating or annulling clauſe muſt 
not be extended further than the enacting clauſe, but it 
explains the other. 


QUERE, If any terms for years are within it; or is it to 


. he confined to thoſe caſes only where the donor is ſeiſed of 
F the inheritance ? 

5 Ir was argued, that a leaſe coming from another is per- 
„nl eſtate, and the leſſee may diſpoſe of it as he will to 
Fl charitable uſes; and the ſtatute of wills was cited as an 


authority wHich does not extend to terms of years. The 
teaſon is, becauſe it begins, If any perſon having or be- 
ing ſeiſed of any manors,” &c. and that made the great 
2. Vveſtion in fir Owen Butkingham's cafe, where lord Holt 
ſerved on the word . having. af 

Also the Statute 29. Car. 2. Of Frauds and Perjuries 
u. W's cited. It takes notice of all lands, &c. deviſeable by the 
ſatute of wills, or by that ſtatute, or the cuſtom of Kent, 
ke, that ſhews that only frecholds of inheritance are within 
t; becauſe terms of years are not within the ſtatute of 
vils, nor deviſeable by cuſtom, Words of the ſtatute 
*any eſtate or intereſt whatſoever,” was inſiſted on ts 
mean only, that deviſor ſhould not deviſe his own land for 
ay eſtate or intereſt whatſoever. No cclour for that con- 


Vox. I. H n ſtruclion; 


Ugo 


can be. 


ing Statute 9. Geo. 2. had all this in view, as appears bj 


ever that queſtion comes before the court, it will deſer 
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ſtruction; thoſe words only relate back as well to lands WI tol 
and tenements as to perſonal eſtate. The annulling claufe ſtat 
which affords a conſtruction on the other, annuls all eſtate I 
or intereſt in lands or tenements, and there is no colour Str; 
for that diſtin&tion on thoſe latter words. It might as well ſtat 
be ſaid, that the words © nor any ſums of money,” &c. do ( 
not relate to money which deviſor had of his own, but lord 
only to money directed to be laid out by ſome other perſon, il for 

and which the devifor took. 2. Inſt. On Statute of Mort- WM the 

main, makes ſtrongeſt againſt this way of arguing that fato 


Tux judges ſet out at firſt vigorouſly on Stat. Magna 
Charta. It was determined that fees only were within it; 
that long leaſes were not. Feigned recoveries and terms 
occaſioned ſubſequent Statute Weſtm. 2. That was the 
original of common recoveries. The legiſlature in mak 


the recital ; whereas gifts, &c. in mortmain are reſtrained 


by Magna Charta, and divers other wholeſome laws. 8 
Soi inconveniencies may ariſe on the conſtruction 161 
either way; but by the other, all terms, long or ſhort tbor 
are not within the ſtatute; conſequently property is locke ere 
up. All leaſes held of colleges would become charita und 
ble uſes. As to a deviſe of ſurplus, part perſona! an unt 
part real, a mixed maſs, where, not colluſively, but fait valu 
every thing is ordered to be ſold to pay debts, and the rei been 
to charitable uſes, I will not take upon me to ſay it wou dan 
be void as to the charity; and that was the caſe of the At Q 
torney-general againſt „ a deviſe to Bethlei den 
Hoſpital. There was an. agreement with the heir at l The 


and ſo nothing for the donſideration of the court on tl 
| queſtion of the charity: for, if an heir at law will conf 
a deviſe of land to charity, the court will not take 
away; for it becomes the act and deed of the heir, Wh: 


great conſideration, If it is done arte vel ingenio, to gi 
N * = 
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tolour to hold the land, the court will meet with it. Theſe 
ſtatutes do not prevent charity, but the abuſe of it. 
NoTe, Mortgage in fee has been held by fir John 
Strange, the preſent maſter of the men to be within the 
ſtatute. 
Ox queſtion as to marſhalling aſſets in the above cauſe, 
bord chancellor Hardwicke ſaid, I ſhall not ſet up a new rule 
ſor the benefit of chatities; but they may have benefit of 
the old rule when there are general legacies, and the teſ- 
tator has charged his real eſtate with payment of all his lega- 
cies. If the perſonal eſtate is not ſufficient to pay the whole, 
the court has faid the legacy to the charity ſhall be paid out 


that the will of the teſtator may be performed in teto. 


— — 


A*TORNEY GENERAL againſt JOHNSON; 
Lord Hardwick, Chanda, 


SIR DAVID WILLIAMS, by wilt t5t January 
1612, deviſed the whole profits of the tythes of Gwen⸗ 
thor and Brecon to be diſpoſed of for ever to the uſes 
thereafter ſpecified; and then gave to ſeveral charities, 
and other public uſes, ſeveral certain fums to be paid 
annually, all which ſums taken together made up the 
value of the tythes at that time; The tythes have ſince 
been greatly increaſed, and now produce; annually, more 
than ſufficient to anfwer thoſe particular ſums in the will, 

Quere, Whether the ſurplus ſhall be applied in aug- 


The caſe cited at the bar, of Thetford School, 8. Co. 130. b. 
is to the purpoſe; but difference argued, that the eſtate in 
that caſe was given to the feoffees. In this cafe the heir 


plus, his heir at law ſhould have it ; but in Thetford SchooPF's 
aſe, the ſurplus muſt have gone to the feoffees. Indeed, 
* the te that caſe happened, courts of juſtice had not 
H h 2 diſco- 


mentation of thoſe uſes, or ſhall go to the heir at la -r? 


u law is the truſtee; and teſtator might intend, if any ſur- 
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of the perſonal eſtate; and the reſt out of the real eſtate, 


No. 6, 


Ix Cuaxerny, 
12. Nov. 1757. 


In a devife of 


the whole profits 


of an eſtate to 


Charity, the rents 


ate increaſed, 


they muſt go to 


the increaſe of 
the charity. 
Abi. 190. 
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No. 7. 


Eth Dec. 1753 · 


Deviſe to cha- 
rity ; the rents 
being increaſed, 
the charity di- 
rected to be in- 
creaſed. Ambl, 
201. 
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diſcovered that the feoffees would be truſtees for the heir 


at law of the ſurplus, if there ſhould be any: but this caſe . 
is ſtronger than that, for the teſtator declares the whole that 
profits ſhould be applied: and being the caſe of tythes, it 5 
is much ſtronger ſtill, becauſe tythes are uncertain, and 25 
might by this time have been of much leſs annual value, It 2 
by changing the arable and paſture, &c. It is a clear caſe, off 
Refer it to the maſter, &c. But I'do not intend all the the 
uſes ſhould be proportionably augmented ; ſuch as 105. for in 
annual ſermon, &c. need no great allowance, unleſs, as the con 
clergy in Wales are, in general, ill provided for, the aug- ( 
mentation may be conſidered as adding to his proviſion, pay 
; ATTORNEY GENERAL againſt SPARKS, 8 
WILLIAM TYMPERON, by will 2oth Nov. 1723, ll :t1 
deviſed to Robert Davy for his natural life, and after his the 
death to the miniſters of St. John and St. Mary in Be- 4 
verley, and of Aldborough in Yorkſhire, for the time tort 
being for ever, all his manors in Aldborough, and all his 6 
lands, tenements, and hereditaments therein, and all his lor 
lands, tenements, and hereditaments whatſoever; and all I 
fee-farms, furze, heaths, moors, marſhes, ways, waſtes, Wl the 
eſcheats, reliefs, heriots, profits of courts, with multitude at t 
of general words, to the uſes thereinafter limited and ex- ſurp 
preſſed; that is to fay, if his perſonal ſhould fall ſhort in to | 
paying his debts, then by ſale, mortgage, or leating of the 400 
premiſes, or any part thereof, to pay and diſcharge the to t 
ſame, and to pay to two annuitants for life therein named, WW *t b 
and ſince dead, to one 2/1. 10s. and to the other 1/. 51. ner: 
a year, and to purchaſe a houſe near to St. Mary's church H 
in Beverley, for the habitation of ſix poor men or women; ll vo! 
two to be choſen out of the town of Aldboroygh, three lue 
out of St. Mary's, and one out of St. John, in Beverley: cre: 
and to pay to each of them 25. 6d, a week. blet 
Axp he alſo gave to the miniſter of Humbleton, i ſho! 


Yorkſhire, for the time being for ever, 44. a year. Ro- 
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bert Davy and the annuitants being both dead, bill was 
brought for the eſtabliſhment of the charity. It appeared 
that the teſtator's perſonal eſtate amounted to but 60 J.; 
and at the death of the teſtator his real eſtate was but 50 J. 
a year; but that is ſince let at 63/. clear of all taxes. 
It alſo appeared that the truſtees had, with the rents, paid 
off the teſtator's debts, and (inter alia) a mortgage upon 
the eſtate of 400 J. and intereſt, and that there remained 
in their hands 139 J. 105. 044.; and alſo that they had 
contracted for a houſe in St. Mary's, but not paid for it. 

QE, What ſhall become of the ſurplus rents after 
payment of the 25. 6d. weekly to fix perfons each, and 
the 4. a year to the miniſter of Humbleton, they amount- 
ing only to 43. a year; whether they | ſhall go to the heir 
at law as pndifpoſed of, or be applied in augmentation of 
the charity ? 

AFTER argument at the bar, in which I cited the At- 
torney- 3 and Johnſon 13. Nov. laſt, 

Stk JoHN STRANGE, maſter of the rolls, who fat for 
lord Hardwicke, chancellor, gave his opinion. | 

Tux intention of the teſtator was clearly to diſpoſe of 
the whole eſtate to charity. He could not have any idea 
at that time of his eſtate increaſing in value, or intend the 
ſurplus to his heir at law. The perſonal eſtate amounted 
to but 60 f. His real eſtate was ſubject to a mortgage of 
400 l. made chargeable with two annuities for lives, and 
to the expence of buying a houſe ; and was, in the whole, 
it his death, worth 50 J. a year, He has uſed all the ge- 
neral words he could deviſe, to take in all forts of right. 
If his intention is plain, there is no need of very particular 
words to paſs this deviſe. The eſtate has encreafed in va- 
lue; that he could not foreſee. Suppoſe it had been de- 
creaſed ; the ſix poor perſons, and the miniſter of Hum- 
bleton, muſt have bor'n the loſs. It is but juſtice they 
ſhould have benefit of the encreaſe. Of opinion the court 
Weht to direct the ſurplus in augmentation of the charity. 

Hh3 I 


It may augment the allowance, if not the number of ob- 


No. 8. 
Ix Cnaxerxx, 
20 and 21 Feb. 
N 
One deviſes mo- 


ney to a charity, 


and directs it to 
be laid out inthe 
public funds till 
the whole can be 
laid out in lands 
to the ſatisſac- 
tion of his truſ- 
tees; held rot 
within the ſta- 
tute of mort. 
Hain. Abl. 210. 
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jects. Attorney-general and Johnſon-is in point. 
- Dzcxes. The preſent charity is to be augmented after 


deducting for repairs of the houſe and other neceſſary ex- 


th. 


pences, 


-” 


GRIMMETT and GRIMMETT. 


W. GRIMMETT, by will 13th March 1749, de- 
viſes to his brother — * Grimmett the ſum of 20 J. a year 
during his life, to be paid him half-yearly, out of the in- 
tereſt-money 1 in the public funds, or mortgages, or any 
his real or perſonal eſtates of which he ſhould ſtand in- 
veſted; and gives the reſt and reſidue of his real and per- 
ſonal eſtate to his wife for life, and to diſpoſe of at her 
death; and then directs the remainder of bis eſtate, aſter 


| his. wife's. death, to be divided into twenty-four parts, 


nineteen of which he diſpoſes of and by codicil, dated the 
next day, he direQs the remaining five. twenty-ſourths, 
after the death of his wife and payment of his debts and 
legacies, : and alſo the 20% a year, after the death of his 
brother, to be applied i in * and educating twenty 


poor boys, ſons. of pariſhioners of Brighthelmſtone in | 


Suſſex, in the principles of the Proteſtant religion, agree- 
ably to the preſent national and eſtabliſhed church of En- 
gland, and in reading, writing, arithmetic, merchants ac- 
counts, and navigation; none to be admitted aſter eight, 
or continyed after fifteen. And his will and pleaſure is ex- 
preſſod to be, that the five rwenty-fourths of his eſtate, 
after his debts and legacies paid, together with the 200. a 
year after the death of his brather, or (which ſhould be 
deemed as an equivalent to the 201, a year) 5701, to be 
inveſted in ſome of the public funds, where there is a par- 
Lamentary ſecurity, to ſtand | in the name of truſtees until 
the whole can be laid out in the purchaſe of lands to the 
fatisfaQtion of the governors and truſtees (whom he ap- 


pointed), which lands are dire&ted to be purchaſed in the 


names 
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names of the truſtees to the uſes aforeſaid ; that is, the in- 
tereſt, profits, and rents of the five twenty-fourths of his 
eſtate, together with the intereſt, profits, and rents of the 
faid 570 J. after che death of his brother, or the lands that 
ſhould be purchaſed therewith, ſhould be applied annually 
for ever, in clothing and educating twenty poor voy as 
aforeſaid, * 

Ts teſtator left no real eſtate, 

Two queſtions. Firſt, Whether the deviſe to the cha» 
nty is within the ſtatute of mortmain, and yojd ? Secondly, 
If it 15, where the money ſo deviſed ſhall go, whether to 
the next of kin of teſtator, or paſs to the wife as part of 
the reſiduum? 

Ox behalf of the charity was cited Soreſby and Hollins,, 
6th Aug. 1740. John Nayler deſires his executors with- 
in twelve months after his deceaſe to ſettle and ſecure by 
purchaſe of lands of inheritance, or otherwiſe, as they ſhould 
be adviſed, out of his perſonal eſtate, one annuity or yearly 
payment of 50 . to be paid yearly, and diſtributed for ever 
by his executors, their heirs and affigns, amongſt the poor 
and indigent people of Leek in Staffordſhire, in ſuch manner 
as they ſhould think fit; and alſo to ſettle and ſecure one 
other annuity of 5 /. to be paid yearly to the vicar of Leek 


for the time being for ever, for preaching an annual ſer- 
mon on every 12th of October, 

Lok CHANCELLOR. The only queſtion is, Whether 
the deviſe of the two annuities to charitable uſes is void by 
ſtatute of mortmain ? The teſtator directs his executors 
ſhould ſettle and {ſecure by lands of inheritance, &c. and if 
teſtator had reſted upon ſuch firſt words, this deviſe would 
have been clearly void; but then he goes on in the diſ- 
junctive, or etherwiſe, as they ſhall be adviſed, If a de- 
viſe is in the disjunCtive, and leayrs the executors to two 
methods to do a particular thing, the one lawful, the other 
prohibited by law, can any court fay, becauſe one method 
is unlawful, that therefore the other muſt be ſo too, and 
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the whole bequeſt is void? No: for if one method is 
lawful, that one ſhall be purſued and take effect. Decreed 
the deviſe to be good, and the money to be inveſted in 
South Sea annuities. Like Grayſon and Atkinſon, 7th Nov. 
1752, it was inſiſted, for the charity, that there is an 
election in the preſent caſe, in the truſtees, either to lay 
out the money in land, or continue it in the funds. 


Lord Hardwicke, Chancellor, 
THIS is not a clear cafe. Q. If this is a good and valid 


_ diſpoſition of the 5707. and five twenty-fourths of the remain- 


der & teſtator's eſtate, or void by the ſtatute of mortmain ? 
IT TH1xs it would be a hard conſtruction to fay ſuch 
a Charitable bequeſt is void by the ſtatute, If a perſon di- 


rects money to be laid out in lands for a charitable uſe, it 
would be void, although the court would order the money 


to be placed i in the funds till the purchaſe | is made: fo where 
a man gives it in ſuch manner that the land to be pur- 


chaſed is the final end and thing given. But where there 
is ſufficient room for the court to ſay there is a diſcre- 


tionary power in the truſtees to lay the money out one way 
or other, either in the funds or in lands, I have deter- 
mined ſuch a deviſe to be good; as in Soreſby and Hollins, 
and Grayſon and Atkinſon, 7th Nov. 1752. I am of opi- 
nion there 1s room to conſtrue this bequeſt with ſuch la- 
titude. | 
I po not lay any weight on the directions to place the 
money in the funds in tlie firſt place, for that would be to 
make the validity of a will depend on the order of the 
words. The direction is to place the money in the funds 
until laid out in lands to the ſatisfaction of my truſtees. 
When can chat be ? Not while this ſtatute is in force. 
puppoſe it had been till by law it may be, ſuch bequeſt 
would be good. Thoſe words muſt mean, when the 
truſtees approve of laying it out. That cannot be while 
e ſtatute of mortmain is in force; it . be to aft 
00 to their truſt. 


Ir 
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Ir was ſaid, the rule of conſtruction, as to deviſe of 
money to be laid out in lands, is the ſame now as it was 
before the ſtatute of mortmain. That is true. But ſuppoſe 
the truſtees in this caſe would not act, the truſt would de- 
volve on the court, and I would order the money to be 
placed in the funds, and not inveſted in lands. 

SIR JosEPH JEKYLL always did fo before the ſtatute. 
I would not be underſtood to ſet up a different rule of con- 
ſtruction of wills ſince the ſtatute of mortmain, from that 
which prevailed before. This would, in my opinion, have 
been a ſound rule before the ſtatute. 

AN obſervation ariſes on the face of the will, as if teſ- 
tator had thought this bequeſt might continue on govern- 
ment ſecurities for ever. 

He directs the application of the amr PE and 
rents of the five twenty-fourths, and of the 570 J. or, of 
the lands which ſhould be purchaſed therewith. It being 
in the disj unctive, ſeems to give an election: the words 
« for ever, are applicable to both alternatives. : 

No miſchief will follow from hence: this is a different 
fort of charity from thoſe pretended ones in time of popery 
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DECREE ef Lonp CnaxckILOx NORTHINGT ON 
in the Remarkable CAsE of NORTON v. REILLY 
& AL. 10th Dec. 1764. Reg. Lib. B. 66. 


- THIS was a bill filed by the plaintif, a feme ſole, again/? 
the defendant Reilly, a Methodiſt Preacher, and Others, 
truſtees named in @ deed of gift executed by the plaintiff to 
the defendant ; Praying, that ſuch deed might be delivered up 
to be cancelled, and that the defendant Reilly might be re- 
ftrained from proceeding at law for the recovery of the ar- 
rears of an annuity of 501, granted by the plaintiff to ſaid 
defendant, and refund ſuch monies as be ſhould appear to 
have obtained from the plaintiff, alledging, that the defendant 
bad, ly various frauds and impoſitions, prevailed upon the 
plaintiff ts advance him ſeveral ſums of money at divers 
ti mes, and te execute a deed ( thereby ſuggeſted fo be m con- 
Aderatian of 108, and fer other valuable conſiderations) for 
granting an annuity of 50 l. a year to the defendant, and 
fecured upon her real eflates. The bill flated ſeveral curious 
letters from the defendant to plaintiff, and various atts if 
fraud, impaſitien, and miſrepreſentation, qu the part of the 
defendant. 


„.. + figs cauſe, as it has been very juſtly obferyed, is the 
Norton v. Rciliy. firſt of the kind that ever came before this court; 
Court of chan. and I may add, before any court of judicature in this king- 
3 =_ —_ dom. Matters of religion are happily very rarely matters 
evtaned under of diſpute in the courts of law or equity, In regard to 
— Proteſtant Diſſenters, under which denomination it has 
een. been attempted to ſhelter and include the defendant Reilly, 
no man whatever has a greater regard and eſteem for 
thoſe who really are fo, than I bear; and God forbid that 
in the preſent age the true diſſenters of every kind ſhould 
not be telerated, or that the ſpirit of chriſtianity ſhould in 
E 51k oy + „ -_- this 
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this kingdom loſe the ſpirit of moderation. I can and do 
eſteem the profeſſors of one equally with thoſe of our own 
eſtabliſhed church, to which, not only from the profeſſion 
of my faith, but from my principles, I bear an higher ve- 
geration: but very wide is the difference between diſſen- 
ters and fanatics, whoſe canting and whoſe doctrines have 
no other tendency than to plunge their deluded votaries 
into the very abyſs of bigotry, deſpair, and enthuſiaſm ; and 
though even againſt thoſe unhappy and falſe paſtors I 
would not wiſh the ſpirit of perſecution ſhould go forth, 
yet, are not theſe men to be diſcountenanced and diſ- 
couraged whenever they properly come before the courts 
of juſtice? men who go about, in the Apoſtle's language, 


creep into people's. dwellings, deluding weak women ? 
, men who go about and diffuſe their rant and warm en- 
f thuſiaſtic notions, to the deſtruction not only of the tem- 
e poral concerns of many of his majeſty's ſubjects, but to 
s the endangering their eternal welfare? And ſhall it be faid 
in that this court ſhall not relieve againſt the glaring impo- 
: ſitions of theſe'men ? not relieve the weak and unwary, 
ö 


eren though their impoſitions are exerciſed on thoſe of 
the weaker ſex? It is by no means arguing agreeably to 


of the practice and equity of this court to inſiſt on it: this 
be court is the guardian and protector of the weak and 
helpleſs of every denomination, and the puniſher of fraud 
he and impoſition in every degree; yes, this court can 
rt; extend its hands of protection; it has a conſcience to 
g- relieye, and the conſtitution itſelf would be in danger 
ers if it did not. To come to the preſent caſe: Here is 2 
| to man, nobody knows who or what he is; his own coun- 
has ſel have taken much pains, modeſtly,-to tell me what he 
ly, is not; and depaſitions have been read to ſhew that he is 
for not a Methodiſt, What is that to me? But I could eaſily 
that have told them what, from the proofs in this cauſe, and 
ould his own letters, he appears to be -a ſubtle ſectary, who 
d in preys upon his deluded hearers, and robs them under the 
this „ 
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maſk of religion; an itinerant, who propagates his fana- 
ticiſm even in the cold northern counties, where one would 
ſcarce ſuppoſe it ſhould enter. Shall it be ſaid in his excuſe, 
that, as to this lady, ſhe was as great an enthuſiaſt as him- 
ſelf when he firit became acquainted with her, and conſe. 
quently not deluded by him? It appears, indeed, that ſhe 
wrote ſome verſes On the Myſtery of the Union of the 
Father, Son, and Holy Spirit.” Tis true, by this, ſhe was 
far gone, but not gone far enough for his purpoſe, as we 
ſhall find by his own letters; in one he fays, „V our for- 
* mer paſtor has, I hear, excommunicated you; but let 
not theſe things diſcourage you, but put yourſelf in my 
« congregation, wherein dwells the fulneſs of God.“ 
How ſcandalous, nay, how blaſphemous is this | In ano- 
ther his myſtical expreſſion runs, “ You will be there 


& weaned from men, and learn to complete the fulneſs of 


& goſpel peace.” Thus was ſhe advanced ſtep by ſtep, 
and imbibed his doctrines, till quite intoxicated, if I may 
uſe the expreſſion, with his madneſs and enthuſiaſm. 

Bur the very material and moſt eſſential point in law, 
the conſideration of the deed, ſay the defeudant's counſel, is 
the dedicating-the principal part of his time in attending 
the ſpiritual concerns of this lady, and neglecting his flock, 
who thereupon: deſerted him; the only good thing, in my 
opinion, that appears, in the cauſe. But did he receive no 
conſideration, no recompence for his ſervice f Let us ex- 
amine-a little. Does he come from Leeds to London in the 
ordinary way, a ſtage-coach ? No: he muſt have a poſt- 
chaiſe, and live elegantly on the road, at the plaintiff's 
expence; who, it appears, at different times gave to, or 
paid for, him to the amount of 521. 195. in money, be- 
fides preſents of liquor and other things; fo that his own 
hot imagination was further heated, we find, by the ſpirit 
of brandy; for all which favours in a third letter his ex- 
preſſion is, ODE Ne Saviour for 


All kindneſs to me.. Thus is the Deity introduced to 
thank 
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thank her for her ſervices. But this, I ſuppoſe, ke the ful- 

neſs of God, as was obſerved by one of the counſel, is to be 

taken figuratively. I might, I believe, with more propriety 

ſay, this 50 l. a- year was figurative and expreſſive of the 

lady's whole fortune. We will take a ſhort view how he 

proceeded to come at it. The lady comes to town by his 

perſuaſions, where poſſibly ſhe had never been before, goes 
and lives in Surrey, as in an inquiſition ; for ſhe is put into 
a houſe environed by an high wall, and no one is to have 
acceſs to her but her paſtor or the attorney, on the preſent 
occaſion of preparing the deed in queſtion; whereby the 
defendant was to ſtep into and ſecure a part of her fortune 
under the veil of friendſhip, or rather by lighting up in her 
breaſt the flame of enthuſiaſm : and undoubtedly he hoped, 
in due time, to ſecure the whole by kindling another flame, 
of which the female breaſt is ſuſceptible; for the invariable 
ſtyle of his letters is, © all is to be completed by love and 
« union /”” But to return: In this place of inquiſition ſhe 
is by them tutored to be private in her charity, ſo that her 
relations, who are injured, were to know nothing of her 
preſent bounty. But would not any man of honour in the 
profeſſion have told her, « Madam, you are going to do a 
« thing which may embarraſs your circumſtances, and in- 
« jure your relations; a thing which the law will not ſup- 
« port unleſs it is fairly and openly obtained; and there- 
« fore, unleſs you will appriſe your friends of it, I will not 
« be concerned.” This, I ſay, was incumbent on the at- 
torney to have done ; but this was omitted, and it was 
done in ſecret. Yet let it not be told in the ftreets of 
London, that this preaching ſeQary only defended his juſt 
right, and muſt be ſupported in it. Let them not be per- 
ſecuted, I repeat; but many of, them deſerve to be repre- 


ſented in puppet-ſhews. I have conſidered this cauſe not 


merely as a private matter, but of public concernment and 
utility. Bigotry and enthuſiaſm have ſpread their baneful 
influence amongſt us far and wide, and the unhappy ob- 
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jects of the contagion almoſt daily increafe : of this not only 
Bedlam, but moſt of the private madhouſes, are melancholy 
ſtriking proofs. I have ſtayed much beyond my time, have 
given this cauſe a long and patient hearing; and inaſmuch 
as the deed was obtained on circumitances of the greateſt 
Fraud, impoſition, and miſrepreſentation that could be, let it 
be decreed, That the defendant Reilly execute a releaſe to 
the plaintiff, mrs. Norton, of this annuity, and deliver up 
the deed for ſecuring it; and if ariy difference ariſe, let 
the ſame be ſettled by the maſter, who is to take an ac- 
count of all ſum or ſums of money paid by the plaintiff, 
mrs. Norton, to the defendant, or to his uſe; for which 
purpoſe all proper parties are to be examined upon inter- 
rogatories, and all which ſums the defendant is hereby 
decreed to pay, together with the coſts of this ſuit. I can- 
not conclude without obſerving, that one of his counſcl, 
wich ſome ingenuity, tried to ſhelter him under the deno- 
mination of an independent preacher : 1 have tried, in the 
&gecree I have made, to ſpoil his independency. 
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WEST verſus ERISSEY, in Scac. TRIx. 1726 “. 


CASE. 


RTICLES on marriage to ſettle lands on huſband 
. and wife for their lives, remainder to the heirs male 
of the body of the huſband by the wife, remainder to the 
+ heirs male of the body of the huſband by any other wife, 
remainder to the heirs female of the body of the huſband by 
this wife. A ſettlement is made before the marriage, and 
ſaid to be purſuant to the articles, whereby the lands are 
limited to the huſband for life ſans waſte, and with pow- 
er to make leaſes; remainder to the firſt, &c. ſon of the 
marriage in tail male, remainder to the firſt, &c. ſon of 
any other marriage in tail male, remainder to the heigg of 
the body of the huſband, There are iſſue two daughters; 
and the huſband ſuffers a recovery, and deviſes the premiſes 
to his ſiſter. The daughters may in equity compel the 
deviſee to convey the premiſes to them, 


Pengelly, Chief Baron. 


I SHALL always be-willing to follow precedents of 
the court of chancery, but not willing to go further; for 
if after a ſettlement is executed and acquieſced under for a 
great number of years, the parties ſhall ſay there was an 


This Caſe is tated and reported in Comyns, 416. and in 2. Peere 
Win. 349. which, however, contain a very ſhort note of this-decree inthe 
court of exchequer. In Comyns there is the judgment of the houſelof 
lords : and in 3. Bro. P. C. 327. and in Peere Will. as above, a more 
full report of the caſe, and of the arguments and judgment in H. L. by 
' which this decres of the court of exchequer was reverſed, 
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agreement contrary to the terms of the ſettlement, and that 
therefore the ſettlement ought to be varied; this would 


make limitations of eſtates too uncertain and looſe, and 
courts of equity would thake ſettlements rather than the 
parties. | 

By the act to preſerve eſtates to poſthumous children, 
it feerns that neither law nor equity could, in that caſe, 
help ſuch iſſues, and therefore that caſe required the aſſiſt- 
ance of the legiſlature. 

Ir there was a defect of truſtecs to preſerve contingent 
remainders, there is no inſtance (that I have ever heard of) 
of a court of equity ſupplying that defect; neither is there 
any inſtance of a court of equity ſetting aſide conveyances 
by tenant for life, and: truſtees for preſerving contingent 
remainders; though it is ſaid in the cafe of eo and Gorge, 
chat ĩt would be a breach of truſt; - 

'THERE is a great difference between carrying articles 

into execution by a court of equity, and a court of equity 
varying a ſettlement made after articles. 

THAT in the caſe of Trevor and Trevor there was rio 
— 


I Au determined now in. my judgment upon theſe at- As 
. ticles by the explanation of them by the ſettlement ſubſe- con y« 
quent and before the marriage took effect. ſet it 


THE length of time is material; for now leſs proof will 
ſatisfy, after ſuch a length of time, than would have done aro! 
in caſe the matter had been recent. 
Maxy lived till the year 1715, and ſhe never required bara 

a ſtrict ſettlement ; and I ſhould think that a court of equity 
ſhould not carry articles of this nature into execution after Wſtoug 
a great length of time. __— voul, 
VDron the articles, Richard * an Fe" ſputable eſtate | 
tail; but it is objected, that the intent is otherwiſe : if it 
had been expreſied, that there ſhould have been a ſtrict ſet- N 
- dlement to daughters, I muſt have been bound by it. Tl 
! Tar 


EASE OF WEST AND ExISsEV. 


Tux ſettlement in this caſe is as much in favour of 
daughters as the articles; but there was a greater regard 
had to heirs males than to daughters, for there was no re- 


mainder limited to daughters until after the default of iſſue 


male by any rentor. 

- HERE. then is an explanation of a doubtful intention in 
the articles by a fettlement cautiouſty drawn, executed OY 
the fame parties, and without ſurpriſe: 

In the cafe of Honor and Honor, the eſtate was not eh 
mited to the fame perfons as was intended by the articles. 

IT would be hard if after fir Peter Kiltegrew (who was 
the father of the lady) had acquieſced in this ſettlement 
turing his life, that I ſhould now diſturb it. 

Tas parties themſelves have done what is ſought by 
this bill ; that is, have carried theſe articles into a legal 
execution. 

Tux common courſe of ſettlements is; to limit the eſtate 
to the father for life, remainder to truſtees, &c. remain- 
der to the firſt and other ſons, &c. ; but it is not fo in the 
ale of daughters; and the common courſe,pf conveyancing 
s to be regarded. 

As there has been an execution of the articles by a legal 
wnveyance, it would be too hard in a court of equity te 
ſt it aſide. 


Baron Hale dubitavit. 


heron Carter. 

THAT were it in the caſe of a ſon of that marriage; 
dough there were no truſtees, &c. yet a court of equity 
would carry it into execution: not ſo in the caſe of daugh- 
"of 
baron Comyns. 

THIS caſe goes farther than any precedent, + inns 
ban reaſon can carry it. 

You, I. Ii Is 


EASE OF WEST AND ERISSEY, 


Ix this caſe there was not ſo great care taken for the 
iſſue female as for the males; for the iſſue male of any 
other wife, though ſtrangers to the conſideration of this 
marriage, are by theſe articles preferred before the iſſue 
female of the marriage. ; 

Way cannot this ſettlement be ſaid to be as full a decla- 
ration of the intent of the parties at the time it was made, 
as the articles were at the time they were entered into 

Ir is in proof that this ſettlement was drawn by counſel, 

and with deliberation; and wherein it varies from the arti- 
eles, we ſhould preſume a ſecond agreement. 
Tux grounds of varying deeds in a court of equity are, 
that the parties intent has, either by fraud or miſapprehen- 
fon, been miſtaken; and I have not known an inſtance 
of a ſettlement being varied, unleſs it appears from articles, 
or from proof, to have been contrary to the intent of the 
parties; which is not the caſe here. 


AT ANOTHER DAY. 
Baron Hale. 


II is not uſual en eſtate for life is limited, with, 
cl to the firſt and other ſons, that there ſhould be 
the like eſtate to daughters. 

THERE is a ſtrong preſumption that this ſettlement w: 
2 declaration of the intent of the parties by the articles. 

IT would ſhake all purchaſes and ſettlements, if, after fo 
long 2 tract of time as in this caſe, we ſhould have re- 
courſe to articles to find out whether there was any varia 
tion from them in ſettlements made in purſuance thereof, 


Baron Carter. 


WHEN the ſettlement was made, the marriage 
faunded upon the ſettlement, and not upon the articles. 


Chi 


CASE OF WEST AND ERISSEY; 


Chief Baron: 

IF we ſhould ſet aſide this ſettlement; the next ſtep 
would be to ſet aſide all the purchaſes made under the re- 
covery by Richard; which would have ſhocked us at the 
very firſt hearing. It is time, therefore, to ſtop here. 

THERE is great difference between coming to a court 
of equity for an execution of articles by a ſettlement, and 
coming to ſet aſide a ſettlement before marriage as vari- 
ant from articles; and it would. be Ko dangerous, after 


forty years acquieſcence, to ſhake this ſettlement. 
Tux bill diſmiſſed per tet. Cur. 


[This Deeree in the Court of Exchequer was, Feb. 15, 
1727, reverſed on Appeal, by the Houſe of Lords. 
Vide 3. Brown, P. C. 337. Viner, v. 15. 286. 
p. 3. 294. p. 13. 2. Eq. Caf. Abr. 39. p. 2. 
Forreſter, 20. Fearne's Cont. Rem. 66. 75. 
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ATWOOD verſus EYRE in CHANCERY ®, 


F OTION to quaſh the following ſegnificavit : « To 

« the moſt ſerene prince in Chriſt George the 

G Second, &c. IW liam, archbiſhop of Canterbury, &c. 
« ſignify and make Imown, that the right worſhipful J. Bet- 
« teſworth, dr. of laws, official principal of our arches court 
« of Canterbury, lawfully appointed, in right and due pro- 
c ceedings in a certain caſe of appeal and complaint concern- 
« ing matters merely ſpiritual, brought before him in judg- 


e ment by the reverend G. Atwood, bachelor of divinity, * 


& archdeacon of Taunton in the province of Canterbury, 
« againſt the reverend T. Eyre, clerk, maſter of arts, vicar 

< general, and official principal of the right reverend fa- 
« ther in God the biſhop of Bath and Wells, at the peti- 
« tion of the procurator of the ſaid G. Atwood, did decree 
the faid T. Eyre for his manifeſt contumacy and con- 
« tempt in not appearing before our ſaid official princi- 
“ pal, &c.“ 


THe caſe appeared on the appeal to be this: Eyre, 
chancellor of the dioceſe of Bath and Wells, cited At- 
wood, archdeacon of Taunton, ex mero officio, to appear 
before him, and bring into his regiſtry all the wills he had 
proved (which citation was founded on the 126th canon). 
The archdeacon accordingly appeared, and alledged, that he 
was not obliged to bring in the wills, becauſe he hath an 
ancient regiſtry ; whereupon he was ordered to appear again; 
but he not appearing, the chancellor decreed him to be ex- 
communicated. From thence the archdeacon appealed to 
the dean of the arches, and he decrees an inhibition and 


citation; which laſt being perſonally ſerved on the chan- 


The preciſe date of this caſe does not appear, and it ſcems to have 
cſcaped the notice of all the writers on the ſubject. 


cellor, 


CASE OF ATWOOD AND EYRE, IN cAxc. 


cellor, he ſaid he would not obey it; and he ordered the 
excommunication to be pubiiſhed, and ſequeſtration to go 
out as to both the archdeacon's livings ; which accordingly 
iſſued: . thereupon the archdeacon brought a ſecond ap- 
peal to the dean of the arches, who called the chancellor 
to anſwer ; which not doing, he was pronounced in con- 
tempt: and after a further time given him to appeal, which 
he ſtill refuſed, he was excommu eng * after ſig- 
nified. 

Ir was objefted t to the ſignificavit by mr. Fadderly, 
(1.) That it is not under the archbiſhop's ſeal. (2.) That 
it does not ſufficiently expreſs for what cauſe the chancellor 
is excommunicated; whereas it ought to have ſet out the 
nature of the caſe, that it might appear whether it was of 
eccleſiaſtical juriſdiction, King and Fowler, Salk. 293. 
Trollop's caſe. 'The'ſentence made by the original judge 
is not to be called in queſtion but by thoſe who have a ju- 
riſdiction; and if he hath made a decree in a caſe where he 
had no- juriſdiction, another eccleſiaſtical judge cannot takę 
notice of it. | 

Ir therefore they have excommunicated a perſon where 
they had no juriſdiction, and the excommunication is not 
made void, his liberty is taken away by a void act; and a 
writ of excommunicato capiendo muſt be in force to compel 
- him to appear before a court that hath no power to call 
Ir him before them. On non-appearance to a citation (in 


d which caſe there is nothing before the court but the cita- | 


). tion itſelf, which is only to call the party to appear), a | 
2 ſufficient cauſe muſt be ſet forth, that the matter ay 5 
in pear to be of ſpiritual cognizance. 
Ir was anſwered by dr. Paul (the king's advocate), and 
Willes, attorney general, (1.) That the archbiſhop hath 
ſeveral courts; in each of which he hath a particular ſeal 
{and he may ſurely ſeal as he pleaſe) ; and this is the an- 
cient ſeal of this court, and the fignificavit here (according 
to the conſtant practice) in the archbiſhop's name, and is 


* 
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his certificate, being both in his name and ſealed with his 
ſeal. (2.) That the cauſe here of the excommunication is 
_ ſufficiently expreſſed by the words (concerning matters 
merely ſpiritual) z which is a technical term, and denotes 
no more than that it was a cauſe of which an eccleſiaſtical 
judge hath juriſdiction, If an eccleſiaſtical judge thereof 
hath juriſdiction of this caſe, the queſtion will be, If the 
dean of the arches hath a juriſdiction there? which he 
plainly hath by the 24th H. 8. c, 12. on which the arch- 
biſhop's juriſdiction is founded. By that ſtatute the eccle- 
ſiaſtical court had a right to receive this appeal; and if it 


hath not a right to cite the parties, it is giving a juriſdic- 


tion without a ſufficient means to enforce it; and if they 
have a power of citing them, excommunication is the pro- 
per proceſs to make the citation effectual: indeed, where 
the proceeding is in an original cauſe, the nature of the 
_ cauſe muſt be ſet forth, according to the rule in Salk. 293. 
and according to Trollop's caſe; but this being upon an 
appeal (which proves nothing, but is only a ſuggeſtion of 

| the party complaining, and warrants the ſuperior judge to 
grant a citation), and the proceedings below not being 
tranſmitted to the archbiſhop, he cannot poſſibly certify 
any thing farther than is done here; for one biſhop cannot 
certify for another, 1. Inſt. 134 2,3 and the archbicYop 
could only tranſmit what was before him; which plainly 
diſtinguiſhes | this from an original cauſe, where all the pro- 
ceedings are before the judge, and he may ſet ſorth the 
nature of it. Beſides, ſuppoſe the chancellor ſhould, ex 


officio, cite a party in a cauſe of a temporal nature, he is 
not to be admitted to fay afterwards that it is not of eccle- 


ſiaſtical cognizance, in order to ſcreen himſelf from an ap- 


| upon the whole. The archbiſhop here hath a jurif: 
iction by ſtatute: a contempt warrants an excommunica- 


tion; and the archbiſhop could certify no other than that 
| he hath done: and if the chancellor is not to be held by 


H ooo NM 
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the archbiſhop's certificate, he muſt ny what was done 
before, 


Lord Chanc ellor . 


IHE firſt objeQtion is not at all material. The ſecond 


is, with regard to the general manner of deſcribing the caſe. 
Though the court of common law is bound to aſſiſt the 
ſpiritual court in matters of ſpiritual cognizance, yet it 

muſt appear in the certificate, before a writ excommunicato 

capiends iſſues, that it was a cauſe depending before them, 
and of which they had cognizance, and this antecedent to 

the 5th Eliz. ch. 23, and the biſhop's certificate ought to 
expreſs the particular cauſe of excommunication. This 
court is not to aſſiſt the ſpiritual court in proceedings 
where they have not a juriſdiction, nor ever to truſt to 
their ſaying they had a juriſdiction, but the law leaves it to 

this court to judge; and if it doth not appear to be of ſpi- 
ritual juriſdiction, this court ſtops the writ. 

Tux queſtion here is, if this fignificayit hath deſcribed 
the caſe ſufficiently with regard to the expreſſion (con- 
cerning matters merely ſpiritual) ? They are, indeed, tech- 
nical words, and are the ſame as to ſay, concerning a mat- 
ter of which the ſpiritual court hath juriſdiction: but theſe 
laſt words are not ſufficient ; for this court is to enquire 
whether they have a juriſdiction? and not to take the 
word of a ſpiritual officer, 


Wurz the words in the writ may not take | in 


things which belong to the common-law, I cannot tell; 
but I will not take any eccleſiaſtical judges words for what 
is in thejr juriſdiction, We have found by experience, 
if they could they would bring almoſt eyery thing under 
their juriſdiction; as witneſs that caſe mentioned by dr. 
Paul, of excommunicating a perſon propter elifionem fidei, 
becauſe the party warranted the horſe ſound when it was 
not; and that other caſe mentioned by him, of excommu- 


Iis Nicating 
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nicating a Quaker for not paying marriage fees, though 


married at their own meeting. | 
THAT which makes the difficulty here is, that this ex- 
communication is not pronounced in an original caſe, but 


incaſe on appeal; and ĩt is faid, that whether the judge be- 


low had or had not a juriſdiction, the dean of the arches had 
a juriſdiction ; but if the caſe below was of ſuch a nature 
that the inferior judge had no juriſdiction, a ſuperior eccle- 
ſiaſtical judge cannot have one, and hath no right to pro- 
ceed in any caſe of appꝛal brought thereon, becauſe the in- 
ferior might have been hindered by prohibition, Here the 

archbiſhop did not think it cnough to ay that it was an ap- 
peal, but alſo adds, that it was concerning a matter merely 
ſpiritual. It is objected that the proceedings are ſtill in the 


court below, and that thereof the archbiſhop could not 


certify otherwiſe than he hath done here. But when it is 
conſidered that the appeal deſcribes the caſe, that is an an- 


* ſwer to this objection: for though the appeal cannot be 


taken to be true, but the complaint muſt proye his ſug- 
geſtion, yet it is true prima facie : all one as a citation, or 

as a bill on a demurrer, which is taken to be true at that 
time to determine the matter in diſpute ; ſo that the Judge 


might have deſcrjbed the caſe in the fame manner as it is 


in the appeal; the deſcription of the caſe therefore is too 
general, and the ſignificavit muſt be quaſhed. 


[This was taken down in ſhort-band by Mr. DexT, 
J Lincoln's-Inn.] 
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CASE on Devisz of REAL and PERSONAL. ESTATE; 
with Mx. PEERE WILLIAMS's Oe1x10x. 


AMES SMITH, eſq. being ſeiſed of ſe veral freehold 
lands and houſes, by his will, amongſt other things, gives 

as follows, viz. Item, I give and deviſe unto my ſon 
“ Thomas Smith, and his aſſigns, all that my houſe, with 
& the appurtenances, ſituate and being in Friday-ſteet afore- 
« faid, and now in poſſeſſion or occupation of mr. Tho- 
« mas Sandford, or his affigns.” And the reſidue of his 
eſtate the teſtator gives in theſe words, viz. © And as ts 
« the reſidue of all my goods, chattels, and eflate whatſoever, 
« after all my juſt debts, legacics, and funeral charges paid 
« and ſatisfied, not herein or hereby before deviſed, I do 
« hereby give and deviſe the ſame unto my ſaid brother-in- 
« law William Burrell, and to my faid daughter Ann 


Aug. 21. 1703, 
Caſe, whether 
the word aſ- 
ns, in a will, 


carries a fee fime 


ple, or only te- 


nancy for life. 


„Smith, whom I do hereby make, conſtitute, and ap- 


K point to be executors of this my laſt will and teſtament.” 

Nor, The teſtator, James Smith, had an elder fon 
named John Smith, who died ſome years. ago, but'left a 
ſon, who is now living; and the above Thomas Smith, his 
uncle, is lately dead inteſtate, and without iſſue; and the 
ſon of the ſaid John Smith claims the above-mentioned 
houſe, as heir at law to the ſaid inteſtate; and the ſaid Ann 
Smith, now Ann Mead, who ſurvived the faid William 
Burrell, claims the ſaid houſe by virtue of the ſaid reſiduary 
deviſe ; therefore, as this caſe is, 

Q. WHETHER the ſun of the ſaid John Smith, or the 


ſaid Ann Mead, is intit]ed to the freehold. and inheritance | 


of the {aid houſe ? 


I a ſenſible there is a great n in this caſe ; 
which ſays, that © if one deviſe lands to one and his aſ- 


(0 ſigns, 
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ee ſigns, without adding the words (for ever), that this 
& paſſes but an eſtate for life,” 1. Inſt. . b. 

Bur, with deference to this great authority, I think 
there is reaſon to make at leaſt ſome doubt what the law 
is in this point. The Year-books cited by lord Coke in 
the margin, do not warrant this opinion; and there is 
the authority of a very learned judge, mr. juſtice Dode- 
ridge's opinion, Latch. 42. differing from opinion of lord 
Coke. And the reaſon of the caſe ſzems to me in favour of 
judge Doderidge's opinion: far a deviſe of land to a man 
and his affigns, ſeems to import a deviſe of lands to a man 
to aſſign or diſpoſe of as he thinks fit; which words in a 
will paſs a fee, And in the fame place, in 1, Inſt. 9. b. 
jt is ſaid, © If I deviſe lands to one to give and to ſoll, 
« this is a fee,” And as to the objection, that where 
lands are deviſed to a man and his aſſigns, that the words 
(and his afiigns) arc fatisfied by the deviſee having a power 
to aflign over his cſtate for life; by the fame reaſon it 
muſt be fajd, that where lands are deviſed to oye to give 
or to ſell, theſe latter words migbt be fatisfied, the de- 
viſee having a power to give or ſell his eſtate for life, and 
a vendee is an aſſignee; whereas it will be admitted, that 
thoſe latter words, in the laſt caſe, paſs a fee. Beſides, if 
a deviſe be to a man for life, the deviſee might ſell or aſ- 
fign over that eſtate for life, without adding to the deviſe 
the words (and to his afſigns) ; and by conſtruing this will 
to pak only an eſtate for life, makes the latter words (and 
his affigns) to ſignify nothing, and to be quite uſeleſs; 
which is againſt the rules of conſtruction, eſpecially in 
caſe of wills: ſo that I rather take it, that by virtue of this 
deviſe to the teſtator's ſon, Thomas Smith and his aſſigns, 
an eſtate in fee ſimple did paſs to Thomas; and upon his 
death without iſſue, the houſe in queſtion deſcended to 
his nephew, the ſon of his elder brother John Smith de- 
| ceafed. But admitting that by this firſt part of the will 

only an eſtate for life paſſed to the teſtator's ſon, Thomas, 

| 2 "M 


TTV T 
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to him and his aſſigns, the next queſtion is, Whether by 
the deviſe of reſidue of all the teſtator's goods, chattels, 
and eſtate whatſoever, the reverſion in fee of the houſe 
in queſtion did paſs by the latter deviſe to the teſtator's 
brother-in-law and daughter? And J rather take it, that 
the reverſion in fee does not paſs, nor any eſtate therein; 
becauſe the word (eſtate) is coupled with the words (goods 
and chattels), and conſequently muſt be likewiſe a con- 
ſimular ſenſe, and muſt be taken to mean all the teſtator's 
perſonal eſtate whatſoever : and as it is doubtful whether 
this deviſe includes only all the teſtator's perſonal eſtate 
whatſoever, or all the teſtator's real and perſonal eſtate 
whatſoever z and as it is a rule, that by doubtful words an 
heir ſhall not be diſinherited; ſo I am inclined to think, that 
this latter deviſe ſhall not extend to paſs the reverſion in fee 
to the teſtator's brother-in-law and daughter; and the ra- 
ther, becauſe by the next words immediately following, 
the teſtator nominates his ſaid brother-in-law and daughter 
ſole executors of his will; which ſeems to ſhew, that at 
the time of the making of this latter part of his will, only 
the teſtator's perſonal eſtate, and not his real eſtate, was 
in his contemplation, However, both theſe points ſeem 
joubtful. 

W. PEERE WILLIAMS. 

January 4, 1734 
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OBSERV ATIONS on the GREAT Exzynncz of PRo- 
SECUTING SUITS at Law, with a PLAN propoſing 
- @a REMEDY. a 1 


HILST every perſon looks with admiration on 

the ſyſtem of the Engliſh law, ſo wiſely calcu- 
lated to advance juſtice, and redreſs wrong, there is no 
one who does not regret that it is not equally open to 
every claſs of people; to the poor as to the rich, to the 
peaſant as to the lord. 

BoLD, nay even een as this may ſeem, yet 
every one who reflects on the enormous expence attend- 
ant on a trial for the recovery of a ſmall demand, or for 
the redreſs of an injury not of the utmoſt magnitude, pro- 
portioned to the ſum recovered, will ſee the juſtice of it; 
will perceive, that although the ſyſtematic part may com- 
mand our reverence and reſpect, yet that the practical part 
has been ſhamefully ſuffered to impreſs upon the minds of 
the leſs opulent a contempt of law, and a fear of applying 
for its protection, becauſe they cannot purchaſe redreſs for 
their complaints, but at the expence of total ruin. 

IT is well known to every one, that if a perſon in the 
lower rank of life has a demand of a ſum which is to him 
conſiderable, and ſhould inſtitute a ſuit for the recovery of 


Ve inſert this article at the requeſt of a correſpondent, though not 
ſtrictiy within our plan, but as deſerving notice on account of ſome uſeful 
hints for improvement in the preſent mode of diſtributing juſtice; and 
which ſeem warranted by the precedent of the commiſſion which has been 
lately iſſued by the Lord Chancellor, empowering the magiſtrates therein 
named to determine certain cauſes, thereby obviating the delay and other 
inconveniences which would attend a further commitment for trial in 2 
ſuperior court. : 

it, 
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it, and gain the cauſe, that the expences which he himſelf 
has to pay will exceed the ſum recovered; and that, in- 
ſtead of gaining his demand with his cauſe, he will in ge- 
neral be a loſer of conſiderably more; even ſuppoſing his 
debtor able to pay the debt, and taxed coſts; and if the 
debtor be not able to pay them, that he will almoſt in- 
evitably ſink under the load of his own loſs, and end his 
days in the fame priſon to which his debtor has been con- 
ſigned; there to contemplate the wiſdom of that inſtitution 
which has ſo wiſely provided for his redreſs, but has neg- 
ected the means of attaining it. 
To endeavour at an attempt to obviate this difficulty 
(not to ſhew the hardſhip of it, which is univerſally known | | 
and experienced), is the object of this paper: to raiſe up | 
more able and experienced advocates to attempt the re- j 
moval, not to recommend his own plan, is the defign of 
the Writer. 
He will therefore preſume to point out a method of 
| adminiſtering juſtice at a comparatively flight expence, in 
order to induce others to attempt a more complete plan, 
which may meet with the approbation and encouragement 
of thoſe who only can redreſs the preſent hardſhip. 
; THe expences of a law--ſuit chiefly ariſe after the cauſe 
is at iſſue. The preparing the record, entering the cauſe, 
paying the different fees of office, and particularly the at- 
tendance of witneſſes at a conſiderable diſtance from their 
N places of abode, are what moſt materially ſwell a law- 
| bill. Theſe would be much lefiened, and ſome totally 
avoided, in the practice of borough courts eſtabliſhed in 
many parts of this kingdom ; courts which would prove of 
the greateſt benefit to the places over which their juriſ- 
dition extends, but that, according to the preſent prac- 
| tice, from removals and other cauſcs, delays and expences 
greater than would otherwiſe be ſuſtained, frequently are, 
and generally may be, occaſioned. They have, a 
| given riſe to the following plan; 


* 


+. 


— 


— < — 2 — . , ——_—=—c — — — — — — 
— ͤ—ũ4. —— ñ ́ ——— — PR . 
* — _— * * — — 8 2 =. — 
— = 2 — * 
Kok ge ˙Lʃ— — ͤ.in:ͤ̃—]— . 7 5 —— 2 2 — 
- - = - — — — — — 5 2 — * 2 BY - þ 
3 Tru 8 * — 
aw n - 


— — 
4 
__ — — —— — —ñ— = 
1 
—— — 


— ͤ l —e— 


— I, 33 


— — —— — 


ee 


68 


. ſheriffs of the different counties, returnable, not into the 


-where the witneſſes hve in different parts of the kingdom; 
-place of trial fixed or changed by the ſuperior court upon 


ccher objections are obvious ; but they, perhaps, might be 
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Supross that in every part of the kingdom. diftridts 
ſhould be allotted; of not more than a certain number of 
miles in extent, and that the boundaries ſhould be ex- 
preſsly aſcertained. That over each of theſe a barriſter of 
experience and ability ſhould preſide as judge, with a 
power of ſummoning a jury of the place. That all writs and 
proceſs ſhould iſſue, as at preſent, from the chancery to 
the courts at Weſtminſter ; and from thoſe courts to the 


courts above, but into the court of the diſtrict where the 
cauſe is propoſed to be tried; which is then to be fully 
poſſeſſed of the cauſe, ſubject to the controul of the ſupe- 
rior courts in matters of diſcretion, upon motion, as now 
practiſed, That the pleadings ſhall be delivered, iſſue 
made up, and the cauſe. tried; agreeably to certain rules 
to be eſtabliſhed for the-regulatiou of the practice in all the 
diſtricts. That in every caſe, when the cauſe comes to 


trial, inſtead of a general verdiQ, the jury ſhall find the of 


fats proved; which ſhall be taken down and annexed to Wil J 
the pleadings, upon which the judge of the diſtrict ſhall * 
give judgment; and that the judgment may be removed a 
by writ of error, by either party, into the ſuperior court * 
ifuing the firſt proceſs, and proceedings be had thereupon ta 
as at preſent. 21 fr 
ſuperior court. 0: 
Tarest eee end 5 conceive, 


Will, in a great degree, anſwer the end propoſed ; and at 2 


the lame time be advantageous to the ſtudy and knowledge 3 
of the law. 

Tux are certainly ſome objections to it. One ariſes 
-but any thing of this kind might be regulated, and the 
affidavits, ſo as to adminiſter complete juſtice. Many 


3 ſcilful hand. 8 
Tux 


F 
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Tur advantages are, That every caſe of difficulty will 
mined upon ſpecial verdict, ſo as always to be a rule 
in a caſe ſimilarly circumſtanced; and lateſt poſterity will 
ſee the evidence upon which the deciſion has been made. 
That in every caſe recourſe may be had to the dernier 
reſort, and a party will not be neceſſitated to abide by the 
opinion of one judge, or of one court, which muſt often 
prove erroneous. "That although a cauſe may occaſion more 
trouble in the conducting, yet that many proceedings will 
be rendered unneceſlary. A great expence will be ſaved, 
even though the cpinion of the court above be taken on 
every Caſe ; yet no detriment will ariſe to the revenue, the 
avings being made from the expences of witneſſes and 
the fees of office; and there will not be greater, if ſs 
great, delay in the iſſue of a cauſe, 

Ir will alſo, moſt probably, operate to leſſen the num- 
ber of attornies, as they muſt have a competent knowledge 
of the profeſſion to conduct a cauſe, and. to take down and 
judge of the manner of drawing a ſpecial verdict; which 
will prevent thoſe who have not the means of ſtudying the 


law from entering into the profeſſion ; and may ſerve as 


one means of bringing the law itſelf again into the repu- 
tation it ſeems to have loſt, to reſcue the profeſſors of it 
from the diſgrace and odium which are univerſally atten- 
dant upon the practice of it. 

Tris change, it muſt be confeſſed, is an extenſive one, 
and contrary to ancient practice, and would even render 
an aſſiſe unneceſſary for civil cauſes. But it ſhouid be 
remembered, that the inſtitution of an aſſiſe was nearly a 
ſimilar attempt, allowing for the difference of the times 
and of perſonal property ; and yet no one doubts of the ad- 
vantage derived from that inſtitution, At any rate, no- 
thing is here propoſed contrary to the theoretical part of 
the law; and it is obvious that the practical part muſt re- 
quire alterations, and be adapted to the times, if jt is wiſhed 

that 
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OBSERVATIONS ON SUITS AT LAW. 


that any one ſhould derive advantage from it. And ſurely 
that time is now come; when a learned barriſter, in the 
hearing of a judge, has blamed an attorney for not adviſing 
a client rather to reduce his demand, ſo as to bring it under 
the juriſdiction of a court of requeſt, than to bring an ac- 
tion at law, with a proſpect of certain loſs. 


M. T. 


an) 


No. XXIII. 


CASE of ELIZABETH DUNN for FORGERY x, 
with the Opinions of the Jupcks, at the OLD 
BAILEY Sess1ons, in OCToBER 1765. 


LIZABETH DUNN was tried upon an indictment 

of forgery; for forging and uttering a falſe pro- 

miſſory note for the payment of 31. 17s. as the note 

of Mary Wallis, the widow and executrix of John 

Wallis, with intent to defraud Edward Hooper the pro- 
fecutor. 


Ir appeared in evidence, 


THAT on the — day of ——— the priſoner applied - 


to one Edward Hooper (who kept an office for receiving 
the wages of ſeamen), and repreſented to him, & that her 
* buſband was a ſeaman in his majeſty's navy, and was 
lately dead, having conſiderable wages due to him; 
« that he had made a will and appointed her his execu- 
« trix, but that the fees in Doctors Commons amounted 
« to 3I. 178. which ſhe had not money to pay, ,and there- 
« fore ſhe deſired the proſecutor to lend her that ſum.” 
The proſecutor told her that he muſt have ſome certificate 
that ſhe was the ſame Mary Wallis, the widow and exe- 
cutrix of the ſeaman; and till then he ſhould not chooſe 
to lend her the money. 

BEING thus refuſed, the went away ; and in a few days 
afterwards came again to Flooper, and ſhewed him a pro- 
hate (or pretended probate) of John Wallis's will, appoint- 
ing his wife Mary Wallis the ſole executrix. 

A very imperfet account only of this Caſe being hitherto extant, 


we have been favoured with the communication of the following as a de- 
brable addition to our Collection. . 


Vor. I, x + Wd» Urox 


The maker of a 
promiſſory note, 
who utters it as 
the note of ano- 
ther perſon, and 
thereby obtains 
ſuperior credit, 


is guilty of ſor- 


gery within the 
Stat. 2. Geo. 2. 
c. 25.1. 1. 


Leacli's Cr. 
Caſes, 61. 


. NERC 


St. 2. Geo. 2. 
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Uron this the proſecutor lent her the 31. 178. and his 


clerk drew a promillory note to be ſigned by the priſoner 
- for the repayment of that ſum. "The priſoner ſet her mark 


to the note; and then Hooper's clerk (who atteſted it) 
aſked the priſoner What name he muſt write over the 
mark * ? The priſoner replied, Why, you know my name 
« well enough, [ told you before: and thereupon the 
clerk wrote over her mark the words, Mary Wallis, her 
mark (the name ſhe had called herſelf before). Upon 
this evidence the jury found the priſoner Guilty, But the 
recorder having doubts whether this was a forgery within 
the 2d Geo. II. he poſtponed paſſing ſentence, and de- 
fired the opinions of the judges upon it. Accordingly, 
at a mecting of all the judges (excepting lord Camden 
and mr baron Adams), on the 6th of Nov. 1765, at Ser- 
jeants- Inn, the queſtion was propoſed to them. 

Mx. juſtice Aſton was of opinion, that this was no 
forgery, but at moſt a mere fraud in aſſuming a falſe 
name. That to conſtitute a forgery, the inſtrument it- 
elf muſt be falſe; and the merely aſſuming of a fictitious 
name to it will not make the inſtrument itſelf a forgery. 
But here the note was really and truly the note of the 
priſoner herſelf, and was given and ſubſcribed by her as 
her own note in the preſence of Hooper and his clerk; 


and though ſhe ſubſcribed it by a ſictitious name, ſhe 
might be ſued upon this note as effectually as if ſhe had 


ſigned it with her own true name, and conſequently the 
proſecutor had his remedy upon it. 

Bur che nine other judges were of opinion, that 
this was 2 capital forgery. They agreed, that in all 
forgeries the inſtrument ſuppoſed to be forged mutt 
be a falſe inſtrument in itſelf ; and that if a perſon 
yo a note entirely as his own, his ſubſcribing it 

a fictitious name will not make it a-forgery, the 
reit being there wholly given to himſelf, without any re- 
ard to the name, or without any relation to a third 
: perſon 
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perſon. But they thought chat an inſtrument which is 
altered as the act and inſtrument of another, and in that 
light obtains a ſuperior credit, when, in truth, it is not 
the act of the perſon repreſented, is ſtrictly and properly 
a falſe inſtrument; for in that caſe the party deceived does 
not advance his money or accept the inſtrument upon the 
perſonal credit of the party producing it, but upon the 
name and character of the third perſon, whoſe ſituation 
and circumſtances import a ſuperior ſecurity for the debt : 
and therefore, if in truth it is not the inſtrument of that 
third perſon, ' whoſe name and ſituation induced the cre- 
dit, it is certainly a falſe inſtrument, and the intention 
fraudulent to the party impoſed upon by it; for he 
believed, when he accepted the ſecurity, that he had a 
remedy upon it againſt the third perſon, in whoſe name it 


was given, and on whom he relied when he advanced 
the money: but this being falſe he has no ſuch re- 
medy, and therefore is materially deceived. In this reſ- 
pect the caſe is very different from that of a perſon bor. 


rowing money upon his own note, and merely aſſuming 
a fictitious name, without any relation to a different per- 


ſon 3 for there the whole credit is given to the party him- 


ſelf : the lender accepts the ſecurity as the ſecurity of that 


perſon only ; he has no other remedy in view but merely 
againſt the man he is dealing with; and the ſecurity itſelf 


is really and truly the inſtrument of the party whoſe act it 


. purports. to be, however ſubſcribed by a fictitious name ; 


he has therefore a remedy upon it againſt. the perſon on 
whoſe credit he took it, and CITE is not ſubſtan- 
tially defrauded, 2 

Bur in the preſent caſa no credit was given to the pri- 


ſoner herſelf perſonally, for ſhe was totally unknown both 
. to Hooper and his clerk; the money was refuſed on her 


firſt application, and a certificate required that ſhe was 


the ſame Mary Wallis, the widow and executrix of the ſea- 


man. It was not till ſhe brought the probate, and from 


. thence and her own repreſentation appeared to be the 


K K 2 executrix 
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executrix of John Wallis (and as ſuch intitled to his 
wages), that he would adyance the money to her. In 
that character and capacity ſhe gave the note, and virtually 
directed the clerk to write the name of Mary Wallis over 
her mark (as the name ſhe had told him before); it was 
therefore upon the ſuppoſed note of Mary Wallis, the ex- 
ecutrix of the ſeaman, that this money was adyanced: by 
this note the proſecutor believed that he had a remedy 
againſt that executrix, been huſband 
would be a fund for repaying him. 

Ir now turns out that this was not es of Jeha 
Wallis's executrix, and that he has no remedy upon it 
againſt the perſon whoſe note it purported to be, and on 


whom he relied ; it was therefore a falſe note, and as ſuch 


within the words of the act of parliament. 
WHreTHER, in fact, there be any ſuch perſon as Mary 


Wallis, executrix of John Wallis a ſeaman, is totally im- 
material. If an inſtrument be falſe in itſelf, and by its 
purporting to be the act of another a credit is obtained 
-which would not ' otherwiſe have been given, it is a 


forgery ; though the name it is given in be really a non- 
entity. Ann Lewis's caſe, Foſter 116. 1. Hawk. P. C. 


Hap the note in queſtion been brought by the * 


ready ſigned with the name of Mary Wallis, executrix of 


John Wallis, and had ſo obtained the money, it could 
bardly have been doubted but this would have been utter- 
ing a forgery. 

AND what difference can it 4. that ſhe ſigned that 
name (under the ſame miſrepreſentation) in the preſence 


of the proſecutor, as the priſoner was an abſolute franger 
to him? He had no better means of knowing whether 


this was the note of Mary Wallis, than if ſhe had ſign- 
cd it before ſhe came thither. The falſity of the note 
and the fraud upon the proſecutor were preciſely the 

VUroy 


CASE OF ELIZABETH DUNN FOR FORGERY. 


Uron the whole, the nine judges abovementioned 


were of opinion, that the priſoner was liable to a ſentence 
of death. 


Bur at a ſubſequent meeting it was agreed, that as 
mr. juſtice Aſton was of a different opinion, it would 
be proper to recommend the priſoner to mercy, 
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Low Boks publiſhed from Hilary Term 1788, ts Hilary 
| Term 1790 *. 


1. Rxrox rs argued and determined in the Court of Rrrexrs- 
King's BENCH, in the Twenty- eighth, Twenty- | 
ninth, and in Michaelmas and Hilary Terms, wk 
Tiirticth Year of the Reign of Gonk the Third. 1 

By CHARLES DuRnFORDand EDwarD Hypt Eagm, 1 

the Temple, Eſqrs. Barriſters at Law. Price 1 

21. 148. 6d. | | | | 

This publication is continued regularly at che cloſe of 1 

each Term. | | WIT 

2 ReyorTs of Caſes argued and determined in the it 


Court of Common PLEas, from Eaſter Term 1788, | \þ 
to Hilary Term 1790, incluſive. By HENRY BLack- . | | 


STONE, Eſq. of the Middle Temple, Parts 1, 2, 3 4+ 1 
Price 11. | 1 
This work is alſo continued periodically, each | 

containing the Caſes of two Terms. 4 * [| 


3. ReyoxTs of Caſes argued and determined in the 1 
High Court of CHANcER , during the Twenty-eighth 4h 

T wenty-ninth Years of GEORGE the Third. By 14 
WIILIAM Brown, Eſq. Price 198. | * 


Theſe publications of the Caſes of the two laſt years, form a 
continuation of the author's collection of Reports during 


* It was thought unneceffary, in this publication, to enumerate the 
hw books publiſhed from an earlier period, that purpoſe being already 
anſwered in a publication entitled BizLt1oTHECA Lecum ANGLIA, 
which contaips a methodical catalogue of all our law books, down to the 
above-mentioned period. 
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the time of Lord TuusLow's preliding in the Court of 
Cranctery, and complete the ſecond volume of that 
work ; a new edition of the former volume, with additions, 
and an Appendix conſiſting of new Caſes, being alſo juſ 
publiſhed, and ſold ſeparately, price 73. 


The chafm in the ſeries of reported Caſes in this Court, from 
the time of Lord Har pwrcke to that of the commencement 
of the "above-mentioned collection of Reports, will very ſhortly 
be, in part, ſupplied from the hand of an eminent Barrifter 
(CHarLEs AMBLER, Eſq.) in the Court of CHAN cERRx. 


4. ReyorTs of Caſes, upon Appeals and Writs of Error 
in the High Court of 'ParLiamenT, from the Year 
1697 to 1709, with, Tables, Notes, and References, 
being a ſupplementary Volume to Brown's Caſes in 

Parliament. By RicHARD Col Lis, Efg. Barriſter at 
Law (in Ireland). In one Volume. 8yo. Price 10s. bd. 


5. RerorTs of Cafes determined in the King's Courts 

* DunLiN, with fele& Cafes in the Houſe of Lords of 
IX LAS DF; beginning Frinity Term 26. Geo, z. 
and ending Hilary Term 28. Geo. 3. In two Parts 8vo. 
By G. W. Vernon and J. B. Scrives, Eſqrs. 
Barriſters at Law. Price 8s. in Boards, 


We do not hear that any continuation has yet beca made to 
this work, as propoſed by the Editors. | 


6. RzyorTs of Caſes relative to the Duty and Office of 
a Juſtice of the Peace, from Michaelmas Term 1776, 
to Trinity Term 1785, incluſive. .. Part II. By 
Tromas CALDECOTT, of the Middle Temple, Eſq. 
Price 10s. 6d. 


This forms a continuation of the Settlement Caſes publiſhed 
by SIA James Burrow, but is a part only of the propoſed 
work, and contains the Caſes determined from Eaiter Term 
22. G80. 2. 1782; to Michaelmas Term 25. Geo. 3. 1785. 


7. Rxronrs of the Proceedings in Committees of the 


Houſe of Commons upon controverted Elections, heard 
and determined during the preſent Parliament, Vol, II. 
. Containing the Proceedings on Petitions in the Caſes 
of LYME, SALTASH, NEwePorT, CRICKLADE, BeD- 
FORDSHIRE, BUCKINGHAMSHIRE; with an Index to 


* are expunged. 


To theſe corrected references have been added, a new 
« and numerous ſelection of references to all the ſubſequent 
& Reporters from the reign of Charles the Second to the 


as! 8 «« prefent 
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the Contents of both Volumes. By ALEXANDER 
Lopkxs, Efq. Barriſter at Law, of the Inner Temple. 
8yo. Price 78. 6d. in Boards. 


$. Rxrokrs of Sir GeoRGE CRoKeE, Knt. formerly one 
of the Juſtices of the Courts of King's Bench and 
Common PI EAS, of ſuch ſelect Caſes as were adjudged 
in the ſaid Courts during the reign of ELizaBETH, 
James I. and CHARTES I. Originally collected and 
written in French, reviſed and publiſhed in Engliſh 
Sir HARBOTTLE GRIMSTONE, Bart. Maſter of the 
Rolls. The Fourth Edition, By Tromas LEREACR, 


Eſq. of the Middle Temple, Barriſter at Law, Sub- 
ſcription Price, 11. 16s. in Boards. 


The Firſt Volume only of this authentic eollection of Reports is 
yet ready for publication, and on that account it is found ex- 
* to publiſh it by ſubſcription, in order to accommodate 
uch purchaſers who may be defirous of- having the work 
in its earlieſt ſtage of publication, The following particulars 
of the plan of this new edition, and of the additions and 


improvements made in it by the preſent editor, are ex- 
tracted from an advertiſement prefixed to the work. 


« 'The attention of the editor, in preparing the preſent 
„e edition of Sir Gzorce CRORE's Reports for the preſs; 
% has been confined to the following alterations: 


« The Tzxr, which in many places was unintelligibly 
> faulty, has been cautiouſly corrected, by an attentive and 
© Careful collation of the laſt edition with the former 
de editions. : : 

« The PoixnTs or Law, each independent of, and 
10 different from the other, which were frequently crowded 
« together in ſucceſſion in the ſame caſe; have been ſeparated 
te — detached by Breaks wherever the ſpaces of the 
« page would afford the opportunity ; by which means its 
1% appearance is rendered leis confuſed, and the ſeveral points 
t of law made diſtinguiſhable at firſt view, 


« An ABSTRACT, containing the ſubſtance of each Caſe, 
& has been drawn out into margin, accompanied by 
re references to all thoſe Caſes in the ſame book which relate 
*« to the ſubject of it. | 


« The Mazcinart Rererexcis of the laſt edition have 
« been examined, and thoſe which were found inapplicable 
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© preſent time, and to ſuch treatiſes on particular ſubjects of 
1 as have been diſtinguiſhed by their merit and authen- 
« ticity. EC le N 

« The Srarurzs by which any parliamentary alterations 
% have been made in the law ſince the publication of the laſt 
% edition, are cited at the bottom of each Caſe. 

„Among the notes and references will be diſtinguiſhed 

« ſeveral which were made from the manuſcript of the late 
4% Lord CuIET Bakon Parker, in a copy of this work 
© Which has been communicated to the Editor for this 
cc purpoſe.” | ö 

The ſubſequent volumes, containing the Caſes of the reigns of 


James I. and CnarLEs I. are in great forwardneſs, and 
will be publiſhed as ſoon as poſſible. 


9. Lord RayMonD's ReeoRTs of Caſes in the Courts of 
King's BENCH and Common PLEAS, in the Reigns of 
King WiLLIam the Third, Queen ANNE, Kin 
GEORGE the Firſt, and King Ggoxo the , 
Together with the Entries of Pleadings to the faid 
Cafes. Originally publiſhed by Mr. Serjeant WILsox. 
The Fourth Edition, corrected, with additional Referen- 
ces to former and later Reports. By Jonx BavLey, 
Eſq. of Gray's-Inn. Subſcription Price, Il. 118. 6d, 
The Firſt Volume of the Reports, and the Third Volume 

contaming the Entries of Pleadings, are now ready to deliver 

to ſuch ſubſcribers as may chuſe to become purchaſers of this 
work, previous to the publication of the remaining volume. 
The preſcnt editor has endeavoured to obviate a defect 


which is chargeable on all former editions of Lord Ra MON D's 


Reports, by giving a full marginal abſtract of the points in 
each Caſe; and, after examining all the references in the 
margin of the former editions, has expunged ſuch as were found 
inapplicable; and has beſtowed a great ſhare of attention and 
labour, in adding ſuch other references to the cotemporary 
reports, and ſuch modern authorities, as were found to be 
correſpondent to the determinations reported by Lord 
RAYMOND. | 


10. CAsxs in Crown Law, determined by the TWELVE 


Jopces, by the Court of King's BEnca, and by 
Commiſfioners of Over and TERmMINER, from the 
Fourth of Geo. II. to the Twenty-ninth of Geo. III. 
By Thomas LEACu, Eſq. of the Middle Temple, 
Barriſter at Law. Byo. 9s. 6d. Boards. | 


A. New Edition will ſhortly be publiſhed of BAAxISs“s 
REroars, or Notes of Caſes. of Practice in the Counon 


1. STATUTES 
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1. STATUTzs aTLARGE, 28. Geo. 3. 4to. Price 6s. 6d. 
2. STATUTES AT LARGE, 29. Geo. 3. 4to. Price 68. 6d. 


The above complete the Fifteenth Volume of the edition 
formerly publiſhed by Mr. Owen Ruryrnear; and the 


Eleventh Volume of the edition recently publiſhed by Mr, 
Serjeant RUNNINGTON, 


3- STATUTES AT LARGE, in 28. Geo. 3. 8vo. Price 5s, 6d. 
4+ STATUTES ATLarGE,in'29. Geo. 3. 8vo. Price 58. 6d. 


The ſtatutes of the laſl Seſſion alſo complete the Thirty- ſixth 


Volume of the edition originally publiſhed by Mr. Da N B 


PicxERING, 


5. A Compendious Digeſt of the STATUTE Law, com- 
priving the Subſtance and Effect of all the public Acts of 
Parliament in Force from MAGNA CHARTA to 
27. Geo. 3. and ſince continued by Supplements to 
29. Geo. 3. By THOMAS WALTER WILLIAus, of the 
Middle Temple. In One Volume Octavo. Price 128. 6d, 


Bound. 


1. Coke upox LIT TIE TON, or the Firſt Part of the 
Inſtitutes of the Laws of EN LAN D; with Notes and 
References by Francis HARORAVE, ' Eſq, and 
CHARLEs BUTLER, Eſq. of Lincoln's-Inn. "Together 
with a new Preface, and Index to the Notes, by the 
latter Editor. Including alſo the Notes of Lord Chief 
Juſtice HALF, and of Lord Chancellor NoTTINXGHam ; 
and an Analyſis of LiTTLEToN, written in 1658-9, 
but neyer before publiſhed, The Fourteenth Edition, 
in One Volume Folio. Price 31. 3s. in Boards. 


In this new edition the Notes are arranged more conform- 

ably to the order of the pages to which they belong, in that 
part of the work originally publiſhed by Mr. Hazcrave; 
and ſome corrections and additions are made by Mr. BuTLER, 
explanatory of the doctrines contained in the Notes in the 
latter part of the work. 


2. ORIGINAL PRECEDENTS IN CONVEYANCING, ſettled 
and approved by the moſt eminent Conveyancers, and 
_ interſperſed with the Obſervations and Opinions of 
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. Counſel upon intricate Caſes, The Whole ſelected from 
the Draughts of actual Practice, and now firſt publiſhed 
under the Direction and immediate Infpe&ion of 
Tromas WALTER WILLIAMs, of the Inner Tem- 
ple, Barriſter at Law. 4. Vol. 8vo. Price 11. 8s. 


3. An ESSAY upon the LEARNING of Dey1sEs; from their 

" Inception by Writing, to the Conſummation by the 
Death of the Deviſor. By Joan Joszrn PowELL, Eſq. 
of the Middle Temple, Barriſter at Law, Author of 
A Treatiſe of the Law of Mortgages; and, An Eſſay on 
the Learning reſpecting the Creation and Execution of 
Powers, &c. 8vo, Price 10s. 6d. 


4. Wood's Complete Body of Conveyr axcincs, in Theory 

and Practice, with the Addition of original Precedents, 
Notes, References, &c. By Joux Joszen Powelr, 
Eſq. (Author of the Works above-mentioned.) A new 
Edition, being the Fifth. In Three Volumes Folio, 
(Vol. I. Price 21. 2s, in Boards), 


The Firſt Volume only of this work is now publiſhed, 
and is fold ſeparately, in order to' gratify as expeditiouſly 
as poſſible, the general requeſt for this work ; it is alſo under 
publication by Weekly Numbers. * 

The following account of the intended additions and im- 


provements to this work, is given by the Editor in a Preface 
which accompanies the preſent volume. 


« The general. utility of Woon's ConveyancisG, con- 
« fidered as a voluminous collection of precedents, adapted 
« to almoſt every poſſible caſe that can ariſe in a free and 
« commercial country, in which property of every denomina- 

tion is in a perpetual ſtate of fluctuation and change, is too 
obvious to require any other proof than what ariſes from 
irs own intrinſic ment. Indeed, if any proof were 
„ wanting, that of ſo voluminous a work having already 

gone through four editions, added to the loud call that 
there is at preſent for the edition now in the preſs, would 
« ſupply it. "a | | 
% But although this work, ſo far as applies to the practical 
part, has received general approbation, as furniſhing 
either a precedent ſuited to every particular purpoſe, or 
information ſufficient to enable any perſon, having an 

ordinary acquaintance with this branch of the law, to form 
one with little or no trouble; yet, the theoretical part of it 
* has been thought too Jooſe and deſultory to afford that 
| ff xeady information, which is the great end to be anſwered 


ce 
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0 preſent Editor, therefore, has been to obviate this objection, 
« by throwing that part of the work, ſo far as it 1s retained, 
« into a form that may render its contents of more eaſy 
« acceſs to the reader. With this view it is, that, in the 
« preſent edition, the materials contained in the Firſt Volume 
« of Woop, ſo far as the ſame are immediatel 


relevant to 
« the practice of Conveyancing, will be felefted, and intro- 


« duced in the form of ſhort Elementary Treatiſes at the 
| head of each diſtin ſpecies of Inſtrument. By ſuch an 
« arrangement, the crude and indigefted materials contained 
« in the Firſt Volume, as it now ſtands, and which, in its 
preſent ſtate, appear in ſuch a formidable ſhape as 
would intimidate the moſt induſtrious mind from attempting 
a peruſal of it, may be made of particular uſe to ftudents 
who purſue this branch of the law, and of general advamage 
to the profeſſion at large, 
« The conſequence of thus reducing the theoretical part of 
e the original work will be, the making conſiderable room 
« for the inſertion of ſuch uſeful precedents as the practical 
te part of the work is at preſent deficient in; the object of the 
8 kditor being to keep in fight the principal end to be anſwered 
« by this kind of collection, variety and general utility; 
« in which view none of the original precedents will be 
e omitted, but ſuch as are inadequate to, or improper for 
% the conveyance of the property intended to be transferred 
« by them, 
« In the courſe of the work, the Editor means to furniſh 
te ſuch Notes as may tend to explain and illuſtrate both the 
« theeretical and practical parts, by mug out the general 
« principles upon which they are founde 
thorough acquaintance with theſe principles, no experience 


in the practice, however extenſive, will render a man a ſafe 
te and ſecure Conveyancer. 


% The new materials introduced into the Firſt Volume of 
the preſent edition, conſiſt of Obſervations on the nature, 
object, and operation of private acts of parliament, in 
which alſo the manner of ſoliciting them is pointed out ; 
Obſervations on the nature of agreements, &c.; an Eſſay 
on powers of appointment ; and additional Obſervations on 
aſſignments: together with many Notes, in which an attempt 
is made to explain and elucidate the doctrines advanced in 
te the text, by deduction from firſt principles; and alſo 
«* ſome new precedents. | l 0 

« To this volume is likewiſe prefixed, a new Introduction 
by the Editor, ſhewing the origin of the different kinds of 


« eſtates in things, and attempting to account for the preſent 
« ſtate of frechold and chattel property. 
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% Each volume will be preceded by a Table of Contents 
« and ut the end of the work, a copious: and methodical 
« Index to the matter will be given. 


« Such is the edition of Wood which the Proprietors now 
« offer to the public, in which no expence will be ſpared to 
«« procure whatever may conduce to render the work accept- 
able and uſeful to the profeſſion at large, and in particular 
* to thole who purſue this branch of it.“ 


3- TREATISE of PLEADINGS in CHANCERY by ENGL1sn 
BIII. By Jon MiTrorD, Eſq. of Lincoln's Inn, 
Barriſter at Law. Second Edition with Additions. 8vo, 
Price gs. 


2. Ncw INSTRUcTroR CLtrICAL1s, ſtating the Authori- 
7 Juriſdiction, and Modern Practice of the Court of 
ING's BENCH ; with Directions for commencing 
and defending Actions, entering Judgments, ſuing out 
' Executions, and proceeding in Error. Lo which are 
added, the Rules of the Court, modern Precedents, 
and ſeveral other Matters neceſſary to be known by 
Attornies, and their Clerks, in Town and Country : The 
Whole illuſtrated by uſeful Notes and Obſervations 
from the beſt Authorities. The Fourth Edition. To which 
are added ſeveral New Titles, and all the Modern Deter- 
minations in Caſes of Practice. By Jonx Iur Ev. 8va, 
Price 9s. | 
It may be proper to mention that the ſame author has alſo 


ubliſhed a funitar work on the practice of the Court of 
Common Pleas. | ESTES | 


3. ATTORNEY and Ac EN T's New TABLE of CosTs in 
the Courts of King's BENcH and Common PLEAS; 
containing the Fees and Diſburſements, on the Part of 
the Plaintiff and Defendant, in the Proſecution and 
Defence of Actions, real, perſonal, and mixed; In- 
dictments, Informations, and other Proceedings; as 

well thoſe which concern private as privileged Perſons, 
both in Town and Country. Including the Charges of 
Fines and Recoveries, &c. Third Edition, corrected 
and enlarged. By an Attorney and Solicitor. 4to. 
Price 88. 6d. in Boards. 


4. ANALYSIS 
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4. ANALYSIs of the PRACTICE of the Courts of KinG's 


A RECISTEK OF LAW PUBLICA Ions. 


Bench and Common PLEAS, with ſome Obſervations 
on the Mode of pafling Fines, and ſuffering Recoveries. 
By BAKER JoHN SELLON, Eſq. of the Inner Temple. 
8v0. Price 3s. Half-Bound, 


5. ATTORNEY's PRACTICE EPITOMIZED, or the Me- 
thod, Times, and Expences, of Proceedings in the 
Courts of KI NO's BENCH and Common PLEAS, from 
the Commencement of a Suit, to the Trial, final Judg- 
ment, and Execution; fo advaritageouſly placed in oppolite 
Columns, as to ſhew at one View the Agrecment or 
Difference in the PraQtice of the faid Courts; whereby 

many Defaults and Irregularities (which frequent 
happen) may be prevented, and Buſineſs tranſacted, 
either in Town or Country, with Eaſe, Expedition 
and Safety). A New Edition, correfted ; with 
Proceedings on Bail-Bonds; how to obtain Satis- 
faction of Goods ſcized by the Sheriff, &c. 8vo. Price 
25. 6d. Halt-Bound and Interleaved. 


1. Tux Banxzver Laws, including the Caſes deter- 
mined down to the End of the Year 1788. By WII- 
Liam Cooke, of Lincoln's Inn, Eſq. Second 
Edition. In Two Volumes 8yvo. Price 10s. in 
Boards. 


In this ſecond Edition the ſabje& is newly arranged, a 
conſiderable number of new Caſes, and ſome Precedents, are 
added, and anew and enlarged Index is given. 

An Addenda, containing the Caſes added to this new 
edition, is delivered gratis to the purchaſers of the former 
edition. | 


2. PRECEDENTS in BANKRUPTCY, containing Forms of 
Petitions in all Caſes which occur in the Proſecution of 
Commiſſions. of Bankcupt, with the Method of ſtriking 
Docguets, ſuing out Commiſſions, preſenting Petitions, 
obtaining Orders, Certificates, &c. The Second Edition, 
reviſed and enlarged. '8vo. Price 6s. 
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Mtzctiiaxe- 3. CONSIDERATIONS On a CoMmis510N of BAux- 


oo Law Su- 
JECTS» 


© RUYPTCY; in which the ſeveral Advantages and Difadvan- 
tages attending the Recovery of Debts by a Commiſſion; 
according to the Situation of the Perſon and Eſtate of 
the Creditor and his Debtor, are ſtated and compared; 
pointing out in what Caſes it is the beſt Method of re- 
covering Debts, and highly beneficial to the Creditor ; 
and in what Caſes an Action at Law is to be preferred, 
and a Commiſſion of Bankrupt improper, and even ex- 
9 ow prejudicial to the Intereſts of the Creditor, 8 vo. 
rice IS 


4. InsTITUTE of the Law relative to TRIALs at Nis! 
Pxzvs, originally publiſhed in the Year 1760; A New 
Edition, with Alterations and Additions. By Ax Thun 
OnsLow, Eſq. B8vo. Price 7s. bd: 


5. Dios of the Law of AcTrions at N11 Przvs, 
By Isaac Espinass:, Eſq. Barriſter at Law, 2 Vol. 
* Bvo, Price 148. 


A new edition of Mr. Juſtice- BuLLsz's work on this 
branch of law is ſhortly expected, 


6. Ess Avs upon the Law of Evipxnce, new Trials, 
ecial Verdicts, Trials at Bar, and Repleaders. By 
OHN MoRGAN, of the Inner Temple, Barriſter at 

w. 3 Vol. 8vo. Price 11. 18. 


7. Jus ric of PrAck and Pax sn Orricgx. By Dn. 


URN. Continued down to 28. Geo. 3. by his Son 
Jon Buxx, Eſq. one of His MajetsTY's Juſtices 
of the Peace for the Counties of WESTMORELANB 
and CUMBERLAND. 4 Vol. 8vo. Price 11: 105; 


We are informed that the late learned author of this work 
has left materials for a Law Dictionary, accommodated to tlic 
uſe of gentlemen in the Commiſſon and others, who are 
defirous of obtaining a general knowledge of the hiſtory and 
grounds of the laws of Excianu. 24 
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$. A New Edition, being the Fifth, has alſo been publiſhed MiscztLaxz- 
ſince Dr. Buxx's deceaſe, of the EccLEsIASTICAL os Law Suns 
LA, with ſome Additions. 4. Vol. 8vo. Price xl. Ss. 


9. A full, clear, and familiar ExeLAnNAT1ON of the Law 
concerning BiLLs of ExcHance, Promillory Notes, 
and the Evidence on a Trial by Jury relative thereto, 
with a Deſcription of Bank Notes, and the Privilege of 
Attornies. By PETER LoveLass. 8yvo. Price 3s. 


10. A ſhort TxEATISE on the Law of BILLS of 
ExchAxdE, Caſh Bills, and Promiſſory Notes. By 
Jonx BayLey, of Gray's Inn. 8vo. 


11. A SYSTEM of the Law of MARINE InsvrANCESs, 
with three Chapters on Bottomry, on Inſurances on 
Lives, and on Infurances againit Fire. By JamEs 

-ALLAN Pank, Eſq. of Lincoln's Inn, Barriſter at Law. 
Second Edition, with Additions. Royal 8vo. Price 128. 


12. TREATISE of the Law of ErtcTtrons in all its 
Branches. By Joan S1MeoN, Efq. of Lincoln's Inn, 
Barriſter at Law. 8vo. Price 8s. 6d. 


13. IMpARTIAL THOUGHTS upon the beneficial Conſe- 
quences of Inrolling all Deeds, Wills, and Codicils, affect- 
5 — throughout ENGLAND and WAL Hs; including 
a Draught of a Bill propoſed to be brought into Parlia- 
ment for that Purpoſe. By Francis PLowDex, Eſq. 

Conveyancer. Bvo. Price 3s. | 


14. Laws or MASTERS AND SERVANTS CONSIDERED 
with Obſervations on a Bill intended to be- offered to 
Parliament to prevent the forging and counterfeiting 
of Certificates of Servants Characters: to which is 
added, an Account of a Society formed for the Encreaſe 
and Encouragement of good Servants. By J. HunTING- 
1 Secretary to the Society. 8 vo. Price 
28. 6 


A new edition with additions of the modern etermina- 
tions is now in the preſs of that excellent work Loa D CHiEr 
Banon Courns's DicasT or Tas Law, = 

A D- 


ADVERTISEMENT. 


* ? \ 
& UCH Gentlemen as may occaſionally favour this under. 

' taking with an original paper proper for inſertion, 
will be entitled to the ſeveral Parts of the Volume in which it 
ſhall be inſerted. In our future periodical publications it is in- 
texded to aunaunce ſuch new works as are in the preſs, and to 
give a more full account of the contents of the ſeveral new Law 
Bals that ſhall occafionally appear, with ſuch ſtrictures on the 
method and merit of their execution, as will enable our readers 
to form a judgment of their reſpective claims to the attention 


of the Profeſſion; and in this part of our plan, every proper 


degree reſpelt will be paid to any communications that ſhall be 
miade to the EDITOR towards that purpoſe, directed to be left 
at M:ſjrs. E. and R. Brooke's, Bell-Yard, Temple-Bar. 


8 


IN our next publications will be given, An Argument of 
Lord BACON in the great Caſe of the Writ de Rege Inconſulto, 
not before printed. Reading by Serjeant CAR THEw, 
at New-Inn, on Uſes —Opinions of Mr. Pzere 
Wittiams, Mr. Cnarites Lokk, Mr. Boortn, 
Mr. FitueR, and Mr. BanKs, on ſeveral important 
Law Caſes. —Caſe of Perrin and Blake, with the Arguments 
of the Judges, &c. 
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Trinity TERM, 30 Geokce III. 


1. Rxrox rs of Caſes argued and determined in the High 
Court of CHANCERY, with ſome few in other Courts. By 
CHARLES AMBLER, Eſq. one of his MaJjesTY's Counſel 


at Law, and Attorney-General to the QUzezn. One 
Volume Folio. Price 11. 16s. | 


This volume contains a confiderable number of Caſes during 
the period of Lord Haz pwicke's preſiding in the Court of 
CHANCERY, and of the ſucceeding Chancellors, nearly to 
the preſent time, and 1s therefore a valuable addition to the 
Authorities already extant of the Determinations which have 
taken place in that Court within the period abovementioned, 
particularly as, during the interval betwixt Lord Hazp- 
WICKE's thme and that of the preſent Chancellor, very few 
Caſes had been before reported. Theſe Reports do not, how- 
ever, bear any marks of ſuperior accuracy over thoſe of the 
ſame period already in the hands of the profefſion, the caſes 
being in general very briefly ſtated, the arguments commonly 
on one fide only, and the decree is uſually reported in a man- 
ver apparently intended to aſſiſt the author's recollection, ra- 
ther than to record for public ule a ſatisfactory account of the 
principles of the reſpective determinztions. Neither does it 
appear, that in giving theſe caſes to the Public any ſhare of 
that attention has been beſtowed which has been generally 
conſidered as neceſſary, by former Reporters, in pointing out 
the authorities on which many of the arguments and determi- 
nations herein reported are founded, whether extant in the 
preſent volume, or in any other of thoſe which are received 
as authority in the court of CHancery; not even in thoſe _ 
caſes where the decree has been appealed from, and either af- 
firmed or reverſed in the Houſe of Lords: this omithon is the 
more mate ial, as in thoſe inſtances it will in general be found 
that ſueh caſes have been previouſly reported in a more ac- 
curate and ample method than in the preſent Collection. We 
ſhall cloſe this article with pointing out ſome of thoſe Caſ-s, 
with references to ſuch prior Reports of them as have oc- 
curred on a curfory inſpection of the preſent volume. 
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1. Vernon v. Vernon. Comyns. 381. 
13. Stileman v. Aſndown. 2. Ark. 477. 608. 
54. Jeſus College v. Bloom - 3. Ark. 202. 
8. Pearce v. Grove. 3. Atk. 522. 
| 68. mitch v. Haytwell, - - 3. Atk. 566. 
67. Rech v. Kennigate, - I. Vez. 123. 1. Wilſ 1227. 
78. Auneſley ex parte. 3. Atk. 481. 
116. Parſons v. Freeman. 3. Atk, 741. 1. Wilſ. 308, 
197. Tunſtall v. Brachen. 1. Brown's Ch. Rep. 124. 
214. Pole v. Fitzgerald, H. Lds. 5. Brown. P. C. 131. 
237. E. Tyrconcel v. D. Aucafler. 2. Vez. 499. | 
277+ Hinton v. Hinton, - -- 2. Vez. 631. 638. 
279. Wilfon v Harman. 2. Vez. 672. ' 
285. Senh»uſe v. Earle. - 2. Vez. 450. 
350. Lowther v. L. Cavendiſh. H. Lds. f. Brown, P. C. 349, 
$2 1. Bennet v. Seymour, 2. Ark. 482. 
533. L. Beaulieu v. L. Cardigan. H. Lds. 6. Brown. P. C. 232, 


881. e * * Bendlows. Prec. in Ch. 45. 


6. Ducheſs of Bucks v. Sheffield. 1. Atk. 628. 

45. Smith v. Clay. H. Lds - 6, Brown's P. C. 395. 
682. Villa Real v. Ld. Galway. 1. Brown's Ch. Rep. 4. 
270. Horſley v. Bell. - - 1. Brown's Ch. Rep. 102, 
775. Barnard v. Large. 1. Brown's Ch. Rep, 537. 
276. Turner v. Turner. 1. Brown's Ch. Rep. 316. 


.2. REPORTS of Caſes argued and determined in the Court 
of King's BENCH, in Eaſter Term, 30 Geo. III. By 
CHaRLEs DURNFoRD and EDwarD HYDE EasT, 
Efqrs. Barriſters at Law. Folio. Price 58. 


3. Norxs of Caſes in Points of Practice in the Court of 
Common PLEAS, at Weſtminſter, from Michaelmas 
Term 1732, to Hilary Term 1756, incluſive; publiſhed 
with the Approbation of the Judges of that Court. By 
HENRY BARN Es, one of the Secondaries. The Third 
Edition, in one Volume Royal 8yo. Price 12s. 


« 


This is a new Edition, at a reduced price, of a very uſeful 
book, which had of late become very ſcarce, 


4+ INTRODUCTION to the Law of Nifi Prius. By 
Francis BULLER, Eſq. th Edition, with Additions, to 


10s, 6d. bound. 


Some conſiderable additions are made to the preſent edition 
of this valuable work, to which is now annexed an Index = 
: t 
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.  'the preſent. time, in one Volume Royal 8 Vo. Price 


principles, Vid. vol, I. from page 75 10 108. 
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the names of Caſes; and it is at the ſame tim: compreſſed 
into a ſmaller volume ; but we do not perceive that any altera- 
tion has been made in the arrangement of it; and it is ob- 
ſerved by the lea ned author (in a ſhort advertiſement), that 
this work might have been eahly ſwoln to a thuch larger ſize, 
by adding other determinations on the ſame ſubjects; but the 
original deſign of it was to collect rules and points, and not to 
report caſes. I' was intended for a wade mecum on the circuits, 
and prolixity would bave deſtroyed its uſe, 


5. A SYSTEM of Engliſh Conveyancing, adapted to Scot- 
_ By James MNAxR. 4to. Price 12s: 6d; in 
ds. | 


6. Ess A on the Law of Contracts and Agreements. By 


_ Joseen PowELL, Eſq. Barriſter at Law. Two 
'ols. Byo. Price 14s. bound. 


This performance is ſuch as might naturally be expected 
from what we know of the other profeſſional publications of the 
ſame author, In prop:iety of arrangement, freedom of 
diſcuſſion, accuracy of inveſtigation, and eafineſs of ſtile, it 
will be uo adulation to ſay, that by no treatiſe lately preſented 
to the public, on auy branch of the law, is this excelled, 

The author int oauces his ſubject by a preliminary ſection on 
the primitive ſtate of property, in which he at once ſhews his 
intimate acquaintance wich all the writers on the univerſe 
principles of juriſprudence ; and in the compaſs of a few pages 
prepares his reader to enter with advantage on the immediate 
tuvject of the work. 

He next conſiders the aſſent neceſſary to contract: and 
agreements, and the power of different perſons, as moral 
agents, to bind themſelves and others; under which head he 
conſiders, firſt, What perſons are capable of binding themſelves 
by their contracts? Secondly, What perſons are capable of 
binding themſelves, and alſo others? Thirdly, In how man 
ways an aſſent to a contract may be given? and, fourthly, 
What circumſtances invalidate ſuch affent. 

In the courſe of theſe inquirics he embraces the opportunity 
which naturally pre:ents itſelf, of examining the propriety of 
the late deciſions, with reſpect to the liability of married 


women living apart from their huſbands, on a ſeparate 
maintenance, under articles of ſeparation ; and though we bad 


entertained a very ſtrong opinion of the propriety of theſe 
deciſions, yet we are forced to covfeſs, that Mr, Powell's 
reaſoning is ſo powerful as to raiſe ſomething more than doubt, 
whether thole deeifions have not preceeded on erroneous 
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| The next Section treats of the ſubjeAs of contracte, arranging 
them in a natural order ; but the moſt remarkable part of it 
is an examination of the caſe of Shove and HYebb, on the 
Annuity Act [vol. I. from page 207 to 231. ] in the courſe of 
which che- author minutely inveſtigates the principle of that 
determination. a | | 


In the following Section he conſiders the general nature of Con- 


tracts and Agreements, dividing them into Contracts executed 


and Contracts executory z and whether executed or executory, 
into expreſs and conſtructive or implicative ; fimple or — 
lute and coaditional; and laſtly, written or unwritten, Under 
the laſt of theſe diſtinctions, he gives an account of the Statute 
of Frauds, and ef all the Cafes that have been agitated ſince 
that Statute ; and endeavours to ettabliſh ſome leading princi- 
ple as the criterion, whether the Statute attaches on the Con- 
tract or not. | 

He proceeds to treat of Contracts or Agreements, confidered 
as ſuch in equity, when they ariſe out of inſtruments which 
have a different effect fat law; and this Section he diſtributes 
into two diviſions, conſidering, Firſt, What, in the view of 
a Court of Equity,.amounts to a Contract or Agreement? 
and, Secondly, How it may be proved in equity. | 

In the next Section, which treats of the conſideration ne- 
eeſſary to ſupport a Contract, Mr. Powell inveſtigates, with 
conſiderable learning and ingenuity, a queſtion which has 
often occupied the pen of the writer on general law, and 
fometimes engaged the attention of the Courts of Juſtice in 
England, the nature of a zudum pactum and its incidents, 

e twp remaining Sections of this volume treat of the in- 
terpretation of Contracts, and annulling, diſcharging, reſcind- 
ing, waiving, or altering them. | 

The ſubje&ts of the Second Volume are, The Remedy to 


enforce Agreements in Law or Equity; the equitable I uriſdic- 


tion in decreeing the Performance of Executory Contracts, 
and relieving againſt unreaſonable ones; and, laſtly, the Prin- 


ciples on which. Courts of Equity refuſe to interfere in caſes 


of Contradis or Agreements... . 


- 


- 


From this account, which confiſls of little more than the 
titles of the ſeveral Sections, the intelligent reader will, no 
doubt, conclude we bave not complimented Mr. Powell too 
much with reſpect to the propriety of the arrangement. | 

In 7 5 to the ſtyle, it will appear, o: peruſal of the paſ- 
ſages above referred to, that it is eaſy and perſpicuous,— 

here indeed he is under the trammels of Caſes and Cita- 


tions ſcom ancient books, we ſtill ſee the phraſeology of the 


lawyer, and it muſt be confeſſed that no ſmall degree of at- 
tention is required in a treajſe on any particular branch of 
municipal law to avoid it. By the phraſeology of the lawyer 
we do not mean its technical terms; theſe muſt always be 
uſed, and by no means detract from the elegance of the com- 


poſition; 


r 9 


A REGISTER of Law PUBLICATIONS, 


— _ 


poſition; but a peculiar turn of expreſſion which hurts the ear 
of the general ſcholar. But where he is left to the free range 
of his own mind, as in his Preface to the Reader, Mr, Powell 
has ſhewn. that had his attention been directed to that object, 
he could have throughout acquitted himſelf to the ſatisfaction 
of the niceſt ear. On the whole, this work is not only very 
valuable as an elementary book on the ſubject on which it pro- 
qr" to treat, but has conſiderable merit as a literary com po- 
tion. 


7. Tus Dur or Cons rABLES. Containing Inſtruc- 
tions to Conſtables, Petty Conſtables, Headboroughs, 


Tythingmen, &c. in the ſeveral particulars of their 
office. 8 VO. Price 6d. 


Publiſhed by direction of the Society for carrying his Ma- 
JESTY's Proclamation into effect; and ſcems io be a very uſe- 
ful aſſiſtant in that office. ö 


8. CoLLECTION of the Statutes now in Force relative to 
Elections down to the preſent Time; with a copious 
Index. Alſo an Appendix, containing the Orders of 
the Houſe of Commons concerning Elections; the 
Acts regulating the Election of Peers and Members 
for Scotland, from the time of the Union; and an 
Extract of all Controverted Elections determined by 
Select Committees under the late Mr. GRENVILLE's 
Acts, with References to the Journals of the Houſe for 
the Proceedings thereon, and to the printed Reports 
where che Caſes have been reported. By RIcHARD 
1 of Norfolk-ſtreet. 8 vo. Price 75. 6d. in 

oards. | . 


9. Dios of the Law concerning County Elections: 
containing the Duty and Authority of the High Sheriff, 
from the Receipt of the Writ to the Return thereof; 
and the Mode of Proceeding at County Elections, 
whether determined by the View, the Poll, or the Scru- 
tiny; together with the, Qualifications and perſonal and 
other Diſqualifications of the Voters. By SAMUEL 
HEevywoop, Eſq. of the Inner Temple. 8vo. Price 
7s. bd. in Boards. 5 


10. TREATISE of the Law of Elections arranged and 
laid down according to the Acts of Parliament relating 
thereto. By JonN PoTTER, of Guildford, Attorney 
at Law. 8vo. 61 pages. Price 3s. 


I I. MzM- 
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11. MemBers? and Electors“ Uſeful Companiòn for the 

| preſent General Election. Containing an Alphabetical 

iſt of the Boroughs, &c. of GREAT BRTITAIxN, the 

Night of Eleckion and Number of Voters, witk a Liſt 

_ of the late Members, and a blank Column for the New- 
elected Members. 8yo. Price 1s. 


hw the Preſs and ſhortly will be publiſhed, New and 
> Improved Editions of 


1. Bunnow's ReyorTs. of Caſes determined i in F 
Court of King's BENCH, from the Time of Lord 
MaxsFizLD's coming to preſide in that Court, to 

the rzth of Geo. III. In five Volumes Royal 8vo. 


2. DoucLas's Reports of Caſes a el in the Court 
'of RIxNG's Bexcn in the 19th, 20th, and 21ſt of 
Geo. IH. With additional Notes and References. 
In two Volumes Royal 8vo. | 


| And, by the ſame Author, 
2 3. Rxron rs of Caſes of Controverted Elections deter- 
mined in the iſt and 2d Seſſions of the Fourteenth 
Parliament of GAT BRTITAIN. With additional 
Nu &c. In four Vols. 8vo. 


| 9. 
4. A Third Volume be alſo ſhortly expected of 
Mr. Lupzszs's 3 of Election Calle 


5. A Second Volume of Mr. Bux rox's Practice of the 

- Office of Pleas in the Exchequer, with the Modern 
+Rules and Orders which regulate the preſent Practice of 
that Court. | 


6. All a CorlLecTtion of Caſes in Law and Equity, 

aud Opinions thereupon by eminent Counſel. Pub- 
liſhel from the Originals, collected by an eminent 
Practitioner in the Courſe of Forty Years Practice. 
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To CORRESPONDENTS. 


/ WE feel great pleaſure in making our acknowledgments 
for the. ſeveral communications which have been already re- 
ceived, and for the aſſurances of further favours towards 
enlarging our flock of original materials, which we have 


a met with from ſeveral reſpectable Gentlemen in the profeſſion, 

who have expreſſed their intention of promoting this Publi- 
cation. 

. To our Correſpondent A. Z. who makes us the offer of ſome 

0 papers on conſtitutional ſubjetts of law of the time of James J. 


we ſhall be much obliged by the communication of them; but 
as probably ſome among them will be found already in print, 


8 and as it is our intention to be very ſparing of inſertion of 

h ſuch articles, it will be proper to make ſuch a ſelection as will 

1 beſt anſwer the purpoſes of original information and general 
inſtruction. Lhe 

f Our IWell-wiſher at Cambridge, who is particularly de- 


firous of the opinions and arguments of Counſel on difficult 
points of law, will, we truſt, be diſpoſed to give us additional 


wn credit for the very valuable materials of that kind with 

of which we have been favoured in the preſent publicationf as 
well as for others which are in preparation to be brought 
forward. 
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MicunAkIMAS TERM, 31 Georce III. 


CourT oF CHANCERY during the thirteenth 
ear of his preſent Majeſty. By WILLIAM BROWN, 
of the Inner Temple, Eſq. Barriſter at Law. Folio. 88. 


I. R Chee of Caſes determined in the Hicn 


This forms the Firſt Part of the Third Volume of the Au- 
thor's Reports in the time of lord Thurlow, 


2. RzrokRrs of CAs Es determined in the Court of King's 


BENCH, in Trinity Term, 30 Geo. 3. By CHARLES 
DurnFoRD and EpwarD HYDER EAsr, Eſqrs. 
Barriſters at Law. Folio. 5s. 


3. InDEx to the Third Volume of the faid Reports, 
including Hilary Lerm, 29. Geo. 3. to Trinity Term, 
30. Geo. 3. Folio. 28. 


4. ReyoRTs of Caſes determined in the Court of 
Common PLEAs, in Eaſter and Trinity Term, 


30. Geo. 3. By HExRY BLAcksTONE, Eſq. Folio, 
78. d. 


5. REyORTSs of Caſes argued and determined in the Court 
of KinG's BENCH, during the Time of Lord MAxs- 
FIELD's preſiding in that Court, from 30. Geo. 2. 
1756 to 12. Geo. 3. 1772. By Sir James BuRRow, 

nt. late Maſter of the Crown Office. A new Edition, 
with additional Marginal Abſtracts of the Contents of 
each Caſe, and References to the contemporary Reports 


of the ſame Caſes. In Five Volumes, Royal Octayo. 
21. 128. 6d. in boards. | 


In this re-publication of the valuable Reports of Sir Jarzs 
Burrow, references are made to the contemporary reports of 
the ſame caſes, and abſtracts of the caſes are added in the 


margin, pointing out the determination of the court in each caſe. 
b 4 | 6. CRO Wx 
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6. Crown Circuir CoMPANION ; Containing, The 
Practice of the Aſſizes on the Crown Side, and of the 
Courts of General and General Quarter Seffions of the 
Peace; including, A Collection of uſeful and modern 
Precedents of Indictments and Informations in criminal 
Caſes, as well at Common Law as thoſe created by 
Statute, &c. To which is added, TR CLERK or 
AsSISE's CIRCUIT COMPANION, With Tables of Fees, 

Kc. By W. STuBss and G. TALMAsn. The Sixth 
Edition, with ſeveral Additions, Improvements, and 
modern References, by Tromas DochER T, of 
Cliftord's-Inn. In One large Volume, Octavo. 10s. 6d. 


In the re-publication of this very uſeful book, the Editor has 
Eautiouſly retrenched ſuch parts as were deemed obſolete and 
unneceſſary in the former edition, and ſupplied their place 
with precedents for a variety of purpoſes, which have cither 
received the ſanction of judicial determiration, or have been 
ſettled and approved by counſel eminent in that line of practice; 
and in the choice of thoſe additional materials he has carefully 
avoided that prolixity which has of late years been fo generally 
diſcountenanced and diſcouraged, from the bench, in pleadings 
in penal proceedings. | | 

me additions are alſo made to the dofrine of indictmenti 
from the beſt modern authorities on the ſubject ; and ſuch other 
aſſiſtances of marginal notes, and indexes to the contents, are 
now added, as ſhew great induftry in the Editor, and conſi- 
derably encreaſe the utility of the original work. 


7. TREATISE on the Law of Bills and Promiſſory Notes. 
By STEWART Kp, Barriſter at Law, of the Middle 
Temple. Octavo. 38. Gd. ſewed. 


The Author, in his Addreſs to the Public, has himſelf ſtated 
the object he has in view, which is, © to produce a compoſition 
which, without diiguſting the profeſſional readers, may be 
eaſily comprehended by men of bufineſs, and ſerve as an 
elementary treatiſe to the ſtudent. In executing, this plan he 

has given, under each diviſion, an hiſtorical dedaRion of the 
. Opinions which have been held on the point immediately under 


diſcuſſion, and concluded with the law, as ſettled by the lateſt 


deciũons, where in fact it has been ſettled ; where the point 


remains in doubt, he has ſtated the arguments on both ſides 
the queſtion. | 


In treating upon his ſubject the Author has divided it into 
nine chapters. under the following titles : 


Chap. I. Of the Origin and Nature of Bills of Exchange 
and Promiſiory Notes. 


Under this head the Author diſcuſſes, what a bill of exchange 
15, ſhows the nature of uſances, the eſfect of the old and — 
| yle 
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ſtyle thereon, 'the number of days of grace in different 
countries, the form of the inſtrument, and the origin cf 
promiſſory notes. 
Chap. II. points out, Who may make a Bill of Exchange 
money Note, and be Parties in the Negociation of 
Chap. III. ſhews the Reſemblance which Bills of Exchange 


and Promiſſory Notes bear to one another; and of their 


different kinds. | 

Under this head the Author ſhews the diſtinction between 
notes made payable to a man and his order, or to the order of 
ſuch a man, or to ſuch a man or bearer, or ſimply to the 
bearer ; and points out the time at which ſuch notes muſt be 
demanded, | 

Chap. IV. treats of the Privileges of Bill; of Exchange and 
Promiſſory Notes, and the Circumſtances neceſſary to make 
them good. 

In this Chapter the Author points out the reſpects in which 
bills of exchange and promiſſory notes, though conſidered only 
as evidences cf a funple contract, are regarded as ſpecialties, 
and other advantages qu, to them ; and marks out the 
qualities eſſential to give au inſtrument or writing the character 
of a good Hill of exchange or promiſſory note. 

Chap. V. treats on Acceptance, 

And the Author diſcuſſes Acceptance under the following 

ints of vie“ :: g 

« Firſt, With reſpect to the manner in which an Acceptanee 
may be made: Secondly, The time of making it: Thirdly, 
The parties by whom and to whom it is made: Fourthly, 
Its different kinds: and, Fifthly, What ſhall amount to an 


Acceptance.” 


Chap. VI. On rhe Transfer of Bills and Notes. 
Under this head the ſubject of indorſements is treated of, in 


all its various applications and effects. 


Chap. VII. The Engagement of the feveral Parties. 

Here the Author diſcuſſes the dih rent degrees of reſponſibi- 
lity of the drawer, the acceptor, and the indorſer, and what is 
neceſſary to diſcharge them reſpectively from the obligations 
incurred by becoming parties to the inſtrument. 

Chap. VIII. Of the Remedy on a Bill or Note, 8 

Points out the forms of action applicable to the ſituation of 

arties differently intereſted in bills of exchange and notes of 
— z and what is neceſſary to be ſtated in order to intitle the 
parties intereſted to recover thereon, 

Chap. IX. Of the Proof neceſſary at the Trial, and of the 


. 


Collects into one paint of view the general doctrine explained 


more fully in the preceding chapters, and contains alſo many 
other uſeful obſervations upon the ſabje& : and herein the 


Author takes an opportunity of diſplaying the arguments on 
each fide of the important queſtion now pending in the houſe 
| | _ 
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of lords, as to the effect of fictitious indorſements, and fates the 
points propoſed for the opinions of the judges, 

The above is a general ſtate of the matter contained in this 
work, ia which Mr. Kyd has fully diſcharged his undertaking 
with the public, wet." given a clear, plata, perſpicuous tra 
upon this important ſubje&, ſo written and arranged as to be 


eaſily underſtood by perſons of the moſt ordinary capacity, and 


at the ſame time to ſatisfy the moſt rigid critic in point of 
purity of ſtyle and claſſical compoſition. But we could have 
wiſhed that a table of contents had preceded the work, by 
which the method in which the ſubject is treated would have 


been rendered immediately obvious to the reader, and, of 
courſe, the ſubjects under each diſtinct head of inquiry more rea- 


dily aſcertained. This we have here, in tome degree, ſupplied. 


8. HARRISOx's Accompliſhed Practitioner in the Hicy 
CourT of CHANCERY ; ſhewing the whole Method of 
Proceedings, according to the preſent Practice, from the 
Bill to the Appeal incluſive, with Forms and Precedents 
of Bills, Anſwers, Pleas, Demurrers, W rits, Commiſſions, 
Interrogatories, Afﬀedavits, Petitions, and Orders, &c. 

 Seventa Edition. By Joan Gairrity WiLLlams, 
Eſq. of Lincoln's-Inn, Barriſter at Law. 2 Vols, 

Octavo. x8s. 


This edition is conſiderably enlarged, under a new and 
methodical arrangement, by the addition of a great varicty 
of matter applizable to proceedings in equity in all its 
branches, and references to modern authorities and deciſions. 


9. Cosrs in THE CoukT of CHANCERY, with 
practical Directions and Remarks for the Guidance of 
the Solicitor in the conducting of a Cauſe, from the 
Commencement to its Cloſe ; in which the Practice of 
the Court, and particularly before the Maſter, is fully 
explained in a Manner entirely new. With an 
Appendix of Precedents, &c. Quarto. 7s. 6d. in boards. 


- 10. TRE PRACTICE of the Couxr or Kixc's BEN in 


PERSONAL AcTtiovns. Part I. By WiLLiam T 10D, 
of the Inner Temple. Octavo. 48. in boards. 


After the varicus books that have been publiſhed on the 
FraQtice of our courts, it might we. l be doubted, what coulg be 


attempted in any new work, and whether any thing could be 
- zdded to the preſent ſtock ; eſpecially when we conſider, that 


te practice of courts is a ſubje& not capable, perhaps, cf being 


ir ated 2 in any book whatſoever. But the Author of 


e work in queition has, in our judgment, made an attempt in 


V % hich he has ſucceeded. This book differs in form from dich 
0 : 7 
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which have gone before it. Thoſe by Richardſon, by Harrier, 
by Crompton, and others, have been ſketched rather in the form 
of digeits, dealing our the abſtract of caſes, with the authority 
ſubjoined, arranged under the different heads of practice. 
The merit of ſucn method is not meant to be diſputed ; it is a 
plan that has the beſt digeſts of the law for examples; it is eaſy | 
of acceſs to the practicer, and carrizs authority with every 
part of it. 

But, with all its merit, the preſent Author has thought it 
adviſeable to deſert this plan, and purſue another. He 
has aimed at the method followed by Blaciſtone, in his 
Commentary, and by Mitford and Hynde, in their books of 
practice in equity. He has compreſſed” and moulded his 
materials ſo as to form out of them a flowing narrative, He 
opens and diſplays the various ſtages of a cauſe, in a ſtyle of 
compoſition that intereſts and fixes the reader's attention. At 
the ſame time that he inſures a peruſal of his work, by the form 
in which he has put it, he has not left it without the ſupport of 
authorities; they ſcem to be cited very conſtantly for every 
point he lays down. | | 

The preſent volume contains only a third part of the whole 
intended work; namely, the proceedings in an action previous 
to the plea. In another part it is intended to continue the 
pro ceedings, from the plea to the final judgment; and in a 
third part, to on to executions, writs of error, feire facias, 


reple vin, Se. C. 


* 


He informs us, in his Preface, that the ſecond and third. 
parts are in a ſtate of conſiderable forwardneſs; but on 
account of his profeſſional avocations it may be ſome years 
before they are publiſhed. 

We are very glad, on the Author's account, that he has ſa 
good a reaſon, although it will, in the mean time, be a loſs to 
the proſeſſion. However, we are obliged to him for what he 
has already furniſhed us, as we have a proſpect of poſſeſſing in 
this, a book altogether much more readable than any thing 
which has yet appeared on the practice of the king's bench; 
and this may be Eid, without throwing any diicredit on others 
of eſtabliſhed authority, and of merit peculiarly their own. 


11. THE New InsTRUCTOR CLERICAL1S, ſtating the 
Authority, Juriſdiction, and modern Practice, of the 
CouRr of Common PLEas, with Directions for 
commencing and defending Actions, entering-up 

udgments, ſuing-out Executions, and proceeding in 
rror. Lo which are added, the Rules of the Court, 
modern Precedents, and ſeveral other matters neceſſary to 
be known by Attornies and their Clerks in Town and 
Country. By Joux ImpeEy. Octavo. Third Edition 
corrected. gs. 
It appears fiom the Author's Preface, that ſome confiderable 
are made in this edition, particularly of the procred- 


ings 
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ings by original guare clauſum fregit, and in replevin ; the 
mode of 3 to trial by proviſo, and inſtruction for 
preparing the brief and arranging the evidence at »/# prius ; 

ides Which, the work has undergone a thorough reviſion. 
Some paſſages that were exceptionable have been reQifed, and 
others that were doubtful explained. The references alſo have 
been carefully examined, and the neceſſary corrections and 
additions are made. 


12. A Tract on Duelling: wherein the Opinions of ſome 
of the moſt celebrated Writers on Crown Law are 
examined and corrected, either by the Authority of the 
fame Writers, declared in coatradiftory Sentiments on 
the ſame Subject, collated from other Parts of their Works, 
or by the ſolemn Deciſions of more antient Writers of at 
leaſt equal Authority, in order to aſcertain the due 
Diſtinction between Manſlaughter and Murder. By 
GRANVILLE SHARP. Second Edition, with Additions. 
Octavo. 1s. Gd. 


13. REFLECTIONsS occaſioned by the Frequency of Fires 
in the Metropolis : with Thoughts on Meaſures for 

adding to public Security, and Remarks on the Law or 
ARsoR. Addreſſed to the Right Honourable, Lozn 
KEN TON. Octavo. 1s. 


The contents of this publication are as follow: 1. A 
curſory View of the preſent State of the Law: 2. Inquiry 
whether the Benefits of Inſurance are a Compenſation for it; 
Evils : 3. Whence it ariſes that the wilful Deſtruction of a Ship, 
in order to defraud the Inſurers, has been made a capital 
Felony, whilſt the ſetting Fire to a Houſe, for the like fraudulent 
Purpoſe, has never been taken notice of by any penal Statute ; 
although the latter is à Crime of greater Depravity, more 

ent, and far more terrible in its Conſequences: 4. Means 


| Propoſed for leſſening the Frequency of Fires in London, 


viz. by a F ire-Watch and a Fire- Jury: 5. In what Manner 
the Expence of a Fire-Jury ought to be defrayed : 6. Of 
fraudulent Claims upon Inſurers againſt Fire: 7. Qbſervations 
on the Act 6. Ann. which ordains a Puniſhment for 
Servants who by their Careleſſneſs have occaſioned a Fire: 
. Concluſion, 


* 
* *» 


Preparing for Publication, | 
1. BorT's Poor Laws ; or, a Collection of Deciſions of 
the Court of KING“ Bexcn, upon the Subject of the 


Poor's Laws. By EDMND BoTrr, Eſq. of the Inner 
f Temple, 
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Temple, Barriſter at Law. The Third Edition, in 
which the ſeveral Statutes, together with all the reported 
Deciſions of the Courts, from the Reign of Queen 
Elizabeth to the End of laſt Trinity "Term, and many 
_ Caſes, never before publiſhed, upon this Subject, are 
digeſted in regular Order, and the whole Syſtem of the 
Poor Laws placed in a clear and perſpicuous Point of 
View. By Francis Coxsr, Eſq. of the Middle 
Temple, Barriſter at Law. 


2. A HisToxy of the Principal Tranſactions of the Iriſh 
Parliament, from the Year 1634 to 1666 containing, 
Proceedings of the Lords and Commons, during the 
Adminiſtration of the Earl of Strafford, and of the firſt 
Duke of Ormond ; with a Narrative of his Grace's Life, 
collected from the Papers of Sir Robert Southwell, 
Secretary of State in Ireland, and Preſident of the Royal 
Society; with a preliminary Diſcourſe on the ancient 
Parliaments of that Kingdom. By the Right Hon. 
Lord MouxrMORRES. | 


The intended arrangemeat of the contents of this work is 
as follows: | 

Preface. | 

Chap. 1. Introduction. Account of the Expedition of 
Henry II. into Ireland, from Giraldus Cambrienſis. 

Chap. 2. A Review of the Seſſions of the Irich Parliament, 
from the gth of Edward II. to-the Reign of Elizabeth. 
Hiſtory of Poyning's Law. 

Chap. 3. The Parliament of Elizabeth, and the Orders 
tranſcribed from England, in the Sefions of the 28th of her 
Reign. 

2 4+ Proceedings in the Seſſions of 1613. 1615. 

SeR. 1. A Life of the Duke of Ormond, collected from 
original Papers of his Secretary Sir Robert Southwell, 
afterwards Prefident of the Royal Society. 

Seq. 2. Proceedings of the Houſe of Lords, from 1634 to 
1666. 

rx 3. Proceedings of the Houſe of Commons, from 1634 
to 1668. ; 

Seat. 4. Of the principal Members of the Iriſh Parliament 
— Primate Uſher—Sir John Davis — The Duke of Ormond— 
Sir Audley Mervyn—Sir John Temple—Lord Maſſereene 
The Earl of Roſcommon—Sir William Petty—Sir William 
Temple, 8 

Sect. 5. Summary of this Work. Compariſon of the 
Ancient and Modern Seſſions of the Iriſh Parhament—Periods 
of Aſſembling — Conferences Examination of Public Accounts 
Iſſuing of Writs Of the Orders of the Houſe of Lords. 

f * Arrix- 
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AvyENDIx.—SeR. I. The Farm of the whole Revenue of 
Ireland to Lord Ranelagh, in 1675. 
Seck. 2. A Liſt of the Parliament for the Three Kingdoms in 
1658, in the Protectorate of Oliver Cromwell. 
ect. 3. A Speech in 1787, upon the Queſtion of rehearing 
Counſel upon Appeals and Writs of Error, and upon the 
Antient Method hearing Cauſes, 


Plans, Elevation, and Sections of the Houſe of Parliament 
in Dublin. 


ADVERTISEMENT TO CORRESPONDENTS. 


TT may be meceſſary to obſerve, that a primary object of the 
CoLLECTANEA JURIDICA is to form a fund or repoſitory 
for the reception of ſuch occaſional and fugitive law tra#ts 
as appear adapted to promote the. extenſion of legal knowledge, 
and which might othertoiſe eſcape the general notice of the 
profeſſion. In concurrgnce with this idea, the inſertion in our 
laft number, of a caſe in which ſome important difficulties had 
ariſen, with the opinions of ſeveral eminent counſel of the 
preſent day, pointing out the proper made of obviating theſe 
\#bjeftions, was thought a defirable acquiſition to the general 
par poſe of our publication. It has, however, been ſuggeſted, 
that the inſertion of the names of the parties, and the ſignatures 
| of the reſpectiue counſel, might in caſes of fuch recent date 
prove inconvenient, and liable to miſconſirufiion : we fall 
therefore, in deference 4a the wiſhes and advice of our learned 
friends (notwithſtanding the authority of reſpectable example 
and precedent ), obviate in future any reaſonable objettien in 
that head, by omitting thoſe names and ſignatures (unleſs in 
aſe of exprefi permiſſun), preſerving only ſune mark of dj- 
tinctien to each, to prevent the confuſion that would neceſſarily 
attend an indiſcriminate collection of opinions from different 
bangs. Th mY 
A. Z.'s ſecond favour is received, an anſwer to which is 
left as directed. it Ie 

M. T. will appear in our next ; and in a fubſequent part 
of our publication, Hudſon's Hiſtory of the Court of Star- 
Chamber. 
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HILARY TERM, 31 GEORGE III. 


3, REPORTS of Caſes argued and determined in the 

Court of King's BENCH in MichAkzLMAS Term, 

1 Geo. 3, By CHARLES DURNForD and EDwarD 

hes EasT, Eſqrs. (being the Firſt Part of Vol. 4.). 
Folio. Price 58. 


2. ReyoRTs of Caſes argued and determined in the 
Court of King's BENCH, in the nineteenth, twentieth, 
and twenty-firſt Years of the Reign of Geo. 3. B 
SYLVvEsTER DovGLas, Eſq. The Third Edition, with 
Additions, in two Volumes, Royal Octavo. Price 188. 
in Boards, and 11. 1s. bound. 


The additions made in the preſent edition conſiſt of Notes 
of later Caſes, which have been determined on the principles 
of thoſe reportcd in the preſent volume, and references to other 
applicable authorities, which follow, as in the former edition, 
at the end of each caſe, in the nature of a comment on the 

oints of law therein determined; which method ſeems to have 
CS firſt adopted by this Reporter, and has met very gene- 
ral approbation, as being equally uſeful and inſtructive. 


3. REPORTS of Proceedings in Committees of the Housx 
or COMMONS upon cuntroverted Elections, heard and 
determined in the Parliament called in 1784. By 
ALEXANDER LuDERs, Eſq, Barriſter at Law, of the 
Middle- Temple. Vol. 3. Price 7s. 6d. in Boards. 


The preſent volume contains Proceedings on Petitions in 
the Caſes of SSATOAD 1785 and 1786, Honiton, Down row, 
PzaesToON, - KinxWaALL, ELGin, Nairn, Norwics, 
CARLISLE. 8 N 


. STATUTES AT LARGE. 30 Geo. 3. 4to. 38. 6d. 
Bae 39 Geo. 3. to. 38. 6d. 
. 20 Theſe 
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Theſe form the firſt part of the twelfth volume of Mr. Ser- 
jeant Runx1xnGToON's edition, and the ſame part of the ſix- 
teenth volume of RuryHEad's edition. 3 9 8 


5. STATUTES AT LARGE. 30. Geo. 3. 8vo. 4s. 6d. 
"uf york 3 3 8 


This publication forms the firſt part of the thirty-ſeventh 
volume of PicxERING's cdition. 


6. A DicesT or THE STaTuTE Law; being an 
Abridgment of all the public Acts of Parliament now in 
Force and of general Uſe, from MAGNA CHAR TA, 

9 Hen. 3. to 30 Geo. 3. incluſive. By Tmrovwas 

ALTER WILLIAMS, of the Inner-Temple, Bar- 
riſter at Law. Two Vols. 4to. Price 21. 128. 6d, in 
Boards, 31. bound. | 


The utility of an abridgment of the ſtatutes, executed with 
gecuracy, is very generally acknowledged; and from the very 
voluminous additions which have been made to the Statute 
Book of later years, ſuch a work is become highly neceſſaty, 
not merely to the Lawyer but to the Community at large. 
The Author remarks, that acts wiich are obſolete, expired, or 
virtually repealed, ſtill retain their places in many editions of 
the Statutes at Large; a circumſtance which, he obſerves, 
muſt perplex thoſe who have occaſion to conſult that code, 
unleſs they poſſeſs a thorough knowledge of all the exiſtin 
laws, and are in perfect recollection of the revolutions whick 
they have ſuſtained. Varicty of acts pafled in explanation or 
amendment of others, have allo introduced much confuſion, 
and in many inſtances created repugnances not imme- 
diately reconcileable. The taſk of forming an Abridgment 
of the Statutes had from time to time been undertaken by dif- 
ferent authors, and laſtly, at the beginuing of the preſent, reign, 
by Mr. Cay, whole, labours bave been received with great 
approbation. The prefent Author has, of courſe, availed 
himſelf of the advantages which thoſe labours afforded, making 
ſoch improvements in the arrangement as a more comprehen- 
five view of the different ſubjects, and the progreſſive exten- 
fron of the Statute Laws ſuggeſted ; and in explanation of the 
plan on which he has proceeded, further informs the reader, 
that all acts gow extind, or of local or perſonal operation, are 


rejected, and ſuch only as are actually in force and of gene: 
ra} uſe retained. Where the proviſions of the legiſlature re- 
main unaltered, the acts are placed under each title in chro- 
nological order; but where they have received ſubſequeut 
amendment, the explanatory and controuling clauſes are either 
incorporated with the original, or immediately * 

5 'The 
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The operative words of each act have been carefully attended 
to and preſerved, together with the preſcribed forms of oaths, 
convictions, and other proceedings. Proper tables are added, 
by which immediate — may be had to the ſeveral ſta- 
tutes in their chronological order; by which are united the 
advantages of the uſual arrangement of the ſtatutes at large, 
and the defirable purpoſe of finding all the ſtatutes on each 
ſubje& under one point of view, which muſt peculiarly recom- 
commend this work as an uſeful aſſiſtant to the country ma- 
giſtrate. 0 | 


7. A 8UccincT Digeſt of the Laws relating to Bankrupts, 
in which all the reported, and ſeveral manuſcript Caſes 
upon this important Subject, from the firſt paſſing of 
the Bankrupt Laws in the time of Hen. 8. to the Com- 
mencement of Michaelmas Term 5 Geo. 3. are in- 
ſerted, and the reſpective Rights and Duties of the Com- 
miſſioners, Creditors, and Bankrupt are explained; to- 
gether with the ſeveral Modes of proceeding and moſt 
approved Precedents, from the Act of Bankruptcy and the 
opening of the Commiſſion, to the laſt Examination and 
Allowance of the Certificate. 8 vo. Price 48. 6d. ſewed. 


The deſign of this work, as propoſed in the Preface to it, 
is to afford to thoſe who are not of the profeſſion of the law, 
a clear and ſuccinct digeſt of the laws on the ſubject, di veſted 
as much as poſſible of technical expreſſions and profeſſional 
idioms, and arranged in ſuch order that the ſeveral parts may 
beceme perſpicuous and familiar to every capacity. 


8. EXAMINATION of Precedents and Principles; from 
which it appears, that an Impeachment is determined by 
a Diſſolution of Parliament: with an Appendix, in 
which all the Precedents are collected. The Second 
Edition, much enlarged. By EDwAarD CHRISTIAN, 
Eſq. Barriſter and Profeſſor of the Laws of EncLAanD 
in the Univerſity of Cambridge. 8vo. Price 28. 6d. 


The law on the ſubje& of Impeachment does not appear hi- 
therto to have been treated of ſo fully as the ſubject ſeems to 
require ; and notwithſtanding the comprehenſive title above 
recited, and the copious additions that are made to this ſecond 
edition, there ſeems room to believe that other precedents may 
be produced on this at preſent much controverted topic, of 
conſiderable weight and authority towards the deciſion of this 


. conſtitutional queſtion, though wholly unnoticed in the above 
publication. 
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9, COLLECTION of Caſes in Law, Equity and Convey. 
anciag; with the Opinions of eminent Counſel thereon, 
alphabetically arranged and digeſted ; collected by an 
eminent Practitioner of the Court of Exchequer, and 
now publiſhed chiefly from the Originals, 8vo. No. I. 
to be continued Monthly,” Is. 6d. | 


It appears from an advertiſement which accompanies this 
publication, that the principal materials of it have been col - 


- lected during a long courle of extenſive practice. The ad- 


vantages reſulting in the courſe. of ſtudy and practice from 
theſe ſources of information, may be reaſonably preſymed 
from the great trouble and expence with which it is known, 
that many gentlemen in the line of conveyancing more eſpe- 
cially have made colleQions of this nature, and which, it is 
therefore obvious, may afford equal inſtruction and improve- 
ment to thoſe Who have not the means of acceſs to thoſe valu- 
able collections. The preſent collection conſiſts chiefly of 
opinions of gentlemen no longer in practice; among which 
appear the names of Blackſtone, Booth, Duane, De Grey, 
Dunning, Fazakerley, Filmer, Green, Horſeman, Johnſon, 
Northey, Pigot, Rivet, Ryder, Strange, Talbot, Ward, 
Wilbraham, P. Williams, Yorke, and other eminent counſel 
of the ſame time. It is propoſed to be arranged under 
diſtinct heads and titles, including the following: Advow- 
fon, Annuity, Appointment, Bankrupt, Bequeſt, Common, 
Contin Remainders, Sontracts, Copy holds, Deviſes, 
iſtreſs, Diſtribution, Executor, Fine and Recovery, Guar- 
dian, Leaſes, Mortgages, Papiſt, Rent Charge, Tithes, 
Truſts, Wills, &c. Pech Caſe is accompanied with a Mar- 
Zinal Abſtract of the point in queſtion, which will very much 
aſſiſt the Reader in the peruſal of the Opinions, aud in refer- 
Ting to any icular Subject of inquiry or information. Theſe 
Caſes and Opinions are propoſed to be publiſhed periodically 
at the beginning of each month, and, it is computed, will be 
— in three volumes and completed within the preſent 
ear, The preſent number contains, among others, Caſe 
of the Right of Advowlon of Bedale, with te opinions of 
Mr. Bootle, Mr. Fazakerley, and 7 Tho. Reeves. The 
inion of Judge Burnet on a Cafe of Appointment, reſerved 
Br bis dpition on a Special Verdict at the Aſſtzes. This 
Caſe is reported in 1. Wilſ. 270. where a flight mention only 


of the above opinion is given, which is not elſewhere re- 
Wy Special Caſe in Bankruptcy, with the opinions of 


r. Duane and other eminent modern Counſel. Several 


Opinions of Mr. Murray (Lord Mansfield), Sir P. Ryder, 


Mr, Filmer, Mr. Horſeman, Mr. Both, Fer 
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/ 16, PRACTICE of the Office of Pleas in the Court of Ex- 


CHEQUER, both Antient and Modern : compiled from 
authentic Materials; with Pregedents of Pleadings, Re- 
ports of Caſes on Points of Practice, and the Rules of 
Court for regulating the Practice. By PIII BUx ro, 
Efq. late Secondary and Firſt Attorney in the ſaid Office, 
Volume the Second. Bvo, Price 75. 6d, 


It is generally underſtood that the practice of this branch of 
the Court of Exchequer has of late years conſiderably en- 
creaſed, as well from the circumſtance of a more general 
knowledge which has obtained of the courſe of the prac- 
tice therein, as from the modern alterations which have taken 


place under the authority of the court, by which the proceſs is 


more aſſimilated to the practice of the other courts, and in ſome 
inſtances affords a more advantageous and eligible courſe 
of proceeding for the intereſts of the ſuitor and agent. The 
preſent volume contains a variety of information ſupplemen- 
tary to the matter contained in the former volume relating to 
the antient practice, with the alterations which have of late 
years been made by the new rules of the court which now re- 
gulate the buſineſs of the Office of Pleas. 


—___—_ Dp 


In a few Days will be publiſhed, 


3. TOUCHSTONE of COMMON ASSURANCES; 
- or, A Plain and Familiar Treatiſe, opening the Learn- 
ing of the Common Aſſurances or Conveyances of this 
Kingdom. By WILLIAM SHEPPARD. The SIxTH 
Epliriox, reviſed and corrected, . with large Notes 
and additional References. By EDwaRnD HILLIARD, 
Eſq. of Lincoin's Inn. And a copious Index of the 
Contents, By Mr, Picor, Author of the celebrated 
. Treatiſe on Recoyeries. In One Volume Royal Oc+ 
tavo, U 


2. A LAW GRAMMAR; or, An TatroduBicn to the 
Theory and Practice of Engliſh Juriſprudence ; con- 


taining Rudiments and Illuſtrations of 
I. The Laws of Nature 7. The Law of Reaſon 
2. The Laws of God ; 8. General Cuſtoms 
3- The Law of Nations 9. Eſtabliſhed Maxims 
4. The Law Politic 10. The Roman Code 
5. The Civil Law 11. The Canon Law 
b. The Common Law 12. The Marine Law 


13. The 
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13. The Military Law 21. Modes of Redreſes 
14. The Foreſt Law 22, Crimes and Miſde- 
i5. The Game Law ' meanors 

; . Statute Law 223. Modes of Puniſhment 


. 'Fhe Municipal Law | 24. The Courts of Juſtice 
The Rights of Perſons 25. The Vocabula Artis 
* The Rights of. Thing 206. A general Index 
20. Civil Injuries | ü 


This Work will de e in One Volume OG. | 


TO CORRESPONDENTS. 


= E are further indebted for en . e 
cations, in Audition to our Stock of Original Materials, 
which ſhall have place in the Courſe of the enſuing Volume. 
The judicious Obſervations and Hints of our Correſpondent 
N. P. ſtall be attended to conſiſtently with other Objects 


. which require Conſideration. The Letter of D. B. C. is 


received, and ſhall be noticed agreeable to his Directions. 


To the BI N DER. 
IN binding up the Reer Parts of this King it is in- 


tended that the Pages within Brackets, containing the Re- 
giſter of Law Publications; ſhould be placed in r regular 


Order at the End of the Volume. 
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